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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
JUNE 1975 
AGRICULTURE DECISIONS 
Federal Meat Inspection Act 


BORNSTEIN AND PEARL Provision Co., Inc. FMIA Docket 
No. 1. Consent order — Sanction .................. 


(No. 16,512) 


In re BORNSTEIN AND PEARL Provision Co., Inc. FMIA Docket 
No. 1. Decided June 24, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against it for vio- 
lating Title 21 USC 622 in the giving or offering a thing of value with the 
intent to influence a meat inspector of the United States Department of 
Agriculture in the discharge of his duties. The order herein is issued and 
inspection service under Title I of the Act is withdrawn from respondent 
as stated therein. 


Gregory Cooper, for complainant. 
Benjamin Nesson, Boston, Mass., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is an administrative action for the withdrawal of federal 
meat inspection under the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.), hereinafter referred to as the Act, instituted 
by a Complaint filed on October 22, 1974, by the Administrator of 
the Animal and Plant Health Inspection Service. Respondent has 
filed an amended answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the re- 
maining allegations contained in the Complaint, and, for the 
purposes of this proceeding and for such purposes only, consents 
to the issuance of an order containing findings of fact and con- 
clusions based upon the allegations set forth in the Complaint. 
The complainant has recommended that said order be issued. 


FINDINGS OF FACT 


1. (a) Bornstein and Pearl Provision Co., Inc., hereinafter re- 
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ferred to as the respondent, is a corporation which operates a meat 
packing establishment at Boston, Massachusetts. 


(b) Harry B. Bornstein, is now, and at all times material 
herein was, the Treasurer of, and responsibly connected with, the 
respondent. 


(c) Respondent is, and at all times material herein was, the 
recipient of inspection service under Title I of the Act at said 
establishment. 


2. Respondent, on or about March 26, 1974, was convicted, in 
the United States District Court for the District of 
Massachusetts, of 16 felonies for wilfully and knowingly giving, 
paying, and offering a thing of value to an officer of the United 
States, to wit, a meat inspector of the United States Department 
of Agriculture, with intent to influence said officer in the dis- 
charge of his duties as prescribed by Chapter 12, Title 21, United 
States Code, and by the rules and regulations of the Secretary of 
Agriculture, in violation of Title 21, United States Code, Section 
622. 


3. Harry B. Bornstein, on or about March 26, 1974, was con- 
victed, in the United States District Court for the District of 
Massachusetts, of 16 felonies for wilfully and knowingly giving, 
paying, and offering a thing of value to an officer of the United 
States, to wit, a meat inspector of the United States Department 
of Agriculture, with intent to influence said officer in the dis- 
charge of his duties as prescribed by Chapter 12, Title 21, United 
States Code, and by the rules and regulations of the Secretary of 
Agriculture, in violation of Title 21. United States Code, Section 
622. 


CONCLUSIONS 


By reason of the felony convictions of respondent and its 
Treasurer, Harry B. Bornstein, set forth in the Findings of Fact, 
respondent is unfit to engage in any business requiring inspection 
under Title I of the Act. Such convictions are grounds for with- 
drawal of inspection service from respondent under section 401 of 
the Act (21 U.S.C. 671). However, said convictions resulted from 
actions by Harry B. Bornstein. Therefore, under the circum- 
stances, complainant has recommended that the withdrawal of 
inspection from respondent be held in abeyance as long as Harry 
B. Bornstein is not responsibly connected with respondent, as 
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specified in the order consented to by respondent. 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order shall be issued. 


ORDER 


Harry B. Bornstein shall: 


A. Divest himself within sixty (60) days from the date of serv- 
ice of this order upon respondent of all interest in any stock of re- 
spondent; 


B. Refrain from any association with respondent, its succes- 
sors or assigns, directly or through any corporate or other device, 
as a partner, officer, director, shareholder, or employee; 


C. Refrain from any participation in the direction, manage- 
ment, or control of respondent, its successors or assigns, either 
directly or through any corporate or other device. 


If it is determined, after opportunity for a hearing under the 
Federal Meat Inspection Act, that there is a violation of any term 


of this order, inspection service under Title I of this Act will be in- 
definitely withdrawn with respect to the respondent and will not 
be provided for an indefinite period to the respondent, its officers, 
directors, successors, and assigns, directly or through any 
corporate or other device. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day this order 
is served upon respondent. 





LIST OF DECISIONS REPORTED 


JUNE 1975 


AGRICULTURE DECISIONS 
Grain Standards Act 


TorsBo., Rospert F.GSL Docket No. 8. Order of dismissal 


(No. 16,513) 


In re Rosert F. Torsot. GSL Docket No. 8. Decided June 20, 
1975. 


Order of Dismissal 


Daniel Wentzell, for complainant. 
Robert C. Talsani, Duluth, Minn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


The parties hereto have reached agreement on the disposition of 
this matter and have notified the Court of the terms of such agree- 


ment by filing a Settlement Agreement with the Hearing Clerk. 


Further, the parties having reached such agreement, Complain- 
ant now moves for the dismissal of the Complaint, and the Re- 
spondent concurs therewith. 


IT IS THEREFORE ORDERED, that the Complaint is hereby 
dismissed and these proceedings are closed. 
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Laboratory Animal Welfare Act 


Jounson, HarLEyand ELeanor Jonnson. LAWA Docket 
en ern Pee nr 


(No. 16,514) 


In re HarRLEY JOHNSON and ELEANOR JoHNsoN. LAWA Docket 
No. 38. Decided June 17, 1975. 


Consent order 


Respondents have consented to the issuance of the order herein against them for 
violating the regulations and standards issued under the Act as found herein 
in the transportation of animals. Respondents are ordered to cease and de- 
sist from such violations. 


Thomas Bundy, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed }:y the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging re- 
spondents with various violations of the regulations and stand- 
ards issued under the Act (9 CFR 1.1 et seq.). 


Respondents have filed an amended answer in which they admit 
the jurisdictional allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 4.1 et seq.), and 
consent to the issuance of a specified order, containing findings of 
fact and conclusions based upon the allegations in the complaint, 
the order to become effective with respect to each respondent on 
the day upon which service of the order is made on such respond- 
ent. Complainant has recommended that the order consented to 
by respondents be issued. 
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FINDINGS OF FACT 


1. (a) Harley Johnson and Eleanor Johnson, hereinafter re- 
ferred to as the respondents, are individuals with their principal 
place of business located at R.F.D. No. 1, Earling, Iowa 51530. 


(b) The respondents, at all times material herein, were: 


(1) Engaged in the business of buying, selling and 
transporting dogs, in commerce, for compensation or profit, for 
research or teaching purposes or for exhibition purposes or for use 
as pets. 


(2) Licensed as dealers under the Act and the regula- 
tions by the Secretary of Agriculture and classified as ‘‘B’’ dealers 
under the regulations. 


(c) At the time of licensing under the Act, the respondents 
were apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. Respondents, on or about November 18, 1974, sold and 
offered for transportation and caused to be transported, in 
commerce, from their dealer premises at Earling, Iowa, to Quillie 
Underwood, Monroe, Louisiana, a dog in a primary enclosure 
which did not have sufficient space for the dog contained therein 
to turn about freely, to stand erect, and to lie in a natural posi- 
tion. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 here- 
in, respondents have wilfully violated section 2.100 of the regula- 
tions (9 CFR 2.100) and section 3.12(c) of the standards (9 CFR 
3.12(c)). 


Inasmuch as respondents have consented to the issuance of the 
following order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with re- 
spondents’ business as dealers under the Act, shall cease and 
desist from: 


(1) Transporting or offering for transportation any animal or 
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animals in a primary enclosure which is not large enough to insure 
that each animal contained therein has sufficient space to turn 
about freely, to stand erect, and to lie in a natural position. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective with respect to each respond- 


ent on the day upon which service of the order is made upon such 
respondent. 
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Packers and Stockyards Act, 1921 


Dunnican, Bitty E., Joe Sxkaccs and Joe Stewart. 
P&S Docket No. 4915. Accounts and records — In- 
complete or incorrect — Custodial account for ship- 
pers proceeds — deficiencies in — Proceeds of sale — 
misuse of — Improper practices — permitting pur- 
chases of consigned livestock for own account — 
Sanction 


Fenton, D. R. P&S Docket No. 5122. Consent order — 
Sanction 


KrrkHotm, STantey. P&S Docket No. 5095. Consent 
order — Sanction 


Knopp, Joun E. v. Gravy Primand O iver Brices. P&S 
Docket No. 4812. Purchaser — actual — Identity — 
failure to establish — Misrepresentation — failure 
to prove — Dismissal 


Kroxstrom, H. R. and Martin Baucuer. P&S Docket 
No. 5090. Consent order — Sanction .... 


NATIONAL FARMERS ORGANIZATION, THE v. GOLDMINE Cart- 
TLE Co., Inc. P&S Docket No. 4871, Dismissal — 
settlement between parties. . 


Ratston, Ropert W.P&S Docket No. 5079. Financial re- 
quirements — failure to meet — Insufficient funds 
checks or drafts — Insolvency — Failure to pay when 
due — Sanction 


San Jos—E VaAutiey VEAL, Inc. and Manuet G. Brazi. 
P&S Docket No. 4744. Unfair practices — dealer and 
market agency engaging in business as packer — 
Purchasing practices — restricting competition — 
Failure to pay purchase price when due . 


Scuroeper, Kennetu K. P&S Docket No. 5054. Consent 
order — Sanction 


Tuorp, Gene. P&S Docket No. 4875. Packer operating 
as market agency — in violation of § 201.68 of regu- 
lations — Unfair practices — purchasing livestock 
for others as market agency — Competition in — 
— restriction of er ‘ Pe Siete eens 


WALKER, Morais, et al. P&S Docket No. 5067. Bonding 
requirements — failure to comply with — Sanction .. 
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Packers and Stockyards Act, 1921 — Cont. 


Van Damme, ALBERT v. Bruce Wacner. P&S Docket No. 
4866. Dismissal — settlement between parties . 


WAGENBLAST, JOHN E. v. THE Mapras Auction YARD, INC. 
P&S Docket No. 4996. Dismissal — settlement be- 
tween parties sr cnbeal oa 


WacEnBLAST, Mrs. Lee v. THe Mapras Auction YARD, 
Inc. P&S Docket No. 5015. Dismissal — settlement 
between parties .. pth ca 


(No. 16,515) 


In re D. R. Fenton. P&S Docket No. 5122. Decided June 2, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to honor drafts and failing to 
pay when due for livestock purchased and received in commerce as found 
herein. Respondent is suspended as a registrant under the Act for 7 days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 





948 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 947 


ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) D. R. Fenton, herein referred to as the respondent, is an 
individual whose address is Vancouver, Washington 98662. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, and 
in transactions at divers other times during the period from July 
14, 1974, through September 15, 1974, purchased livestock in 
commerce, and in purported payment for such purchases issued 
drafts which respondent failed to honor when such drafts were 
first presented to the bank upon which they were drawn. 


Date Draft 
Presented 
Purchase No. of For Date Draft 
Date No. Head Stockyard From Purchase Draft Payment Paid 
1974 Purchased Which Purchased Amount Issued 1974 1974 
8/15 14 Redmond Auction$ 966.50 2417 8/21 8/28 
Yard 
8/19&20 176 Portland L/S 43,610.21 2550 8/23 9/3 
Mkt. Yard 


9/6 30 The Dalles 3,277.56 2515 9/10 9/17 
Auction Yard 


9/4 34 The McMinnville 4,196.18 2514 9/9 9/19 
Auction 
8/27 g Northwest L/S 1,485.26 2577 9/4 9/17 


3. Respondent, in connection with his operations as a dealer, in 
the transactions set forth in finding of fact 2 above; as well as on 
or about the dates and in the transactions set forth below; and in 
transactions at divers other times during the period from July 15, 
1974, through August 27, 1974; purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such live- 


stock. 

Date No. of Head 
Purchase of and Draft Purchase 
(At) (From) Purchases Species Date Price 
Portland Livestock 7/15/74 56 livestock 7/18/74 $10,724.60 
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Date No. of Head 
Purchase of and Draft Purchase 
(At) (From) Purchases Species Date Price 


Mkt. 
Hermiston Livestock 8/10/74 4livestock 8/13/74 483.37 
Marysville Livestock 8/13/74 6 livestock 8/16/74 1,507.38 
Portland Livestock 8/12/74 72 livestock 8/15/74 19,473.49 
Mkt. 
Marysville Livestock 8/6/74 38 livestock 8/9/74 12,548.94 
Walla Walla Livestock 8/28/74 12 livestock 8/30/74 2,262.99 
Northwestern Livestock 8/27/74 9livestock 8/29/74 1,485.26 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Failing to honor drafts issued, or authorized to be issued, in 
payment for livestock purchased in commerce when such drafts 
are presented for payment; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 950 


(No. 16,516) 


In re Rosert W. Ratston. P&S Docket No. 5079. Decided June 9, 
1975. 


Financial requirements — failure to meet — Insufficient funds checks or 
drafts — Insolvency — Failure to pay when due — Sanction 


Where respondent violated the Act and regulations in connection with the finan- 
cial requirements thereof and in failing to pay when due for livestock pur- 
chased and received in commerce as found herein, respondent is suspended 
as a registrant under the Act for 30 days and thereafter until he demon- 
strates that he is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 


Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleged that the financial condition of the respondent 
does not meet the requirements of the Act and that respondent 
has wilfully violated provisions of the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act (9 CFR 202.1 et seq.) were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 
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FINDINGS OF FACT 


1. (a) Robert W. Ralston, hereinafter referred to as the re- 
spondent, is an individual whose address is Rural Route No. 1, 
Carthage, Missouri 64836. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of August 23, 1974, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling approximately $8,010.55 and current 
assets totaling approximately $1,397.11, resulting in an excess of 
current liabilities over current assets of approximately $6,613.44. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the 32 transactions set forth in para- 


graph III of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


4. (u) Respondent, on or about the dates and in the trans- 
actions set forth in paragraph IV of the Complaint, and in the 
transactions specified in paragraph III of the Complaint, 
purchased livestock in commerce and in connection with said 
purchase transactions failed to pay, when due, the full purchase 
price for such livestock. 


(b) As of November 4, 1974, there remained unpaid by the 
respondent a total of $4,085.45 for livestock purchased in com- 
merce. 


5. Respondent failed to keep and maintain accounts, records, 
and memoranda which fully and correctly disclosed all trans- 
actions involved in his business as a dealer under the Act in that 
respondent failed to keep and maintain (1) a general ledger of 
accounts showing assets, liabilities, and net worth; (2) a cash 
receipts and disbursements journal; (3) a daily record of livestock 
purchases and sales; and (4) a livestock inventory. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 5, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including 
(1) a general ledger of accounts showing assets, liabilities, and net 
worth; (2) a daily record of livestock purchases and sales; (3) a 
cash receipts and disbursements journal; and (4) a livestock 
inventory. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
30-day period. 


In the ‘‘proposed decision’’ filed by Complainant the effective 
date is followed by a Proviso, the reason for which is not readily 
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apparent from the record herein. The Complainant’s recom- 
memdation in this regard is adopted by the Administrative Law 
Judge since the Respondent has opportunity to appeal therefrom. 


Accordingly, this order shall be effective from the sixth day 
after the Decision and Order becomes final; Provided, however, 
that if by any means or device whatever, all or part of the suspen- 
sion period is not effectively served during the period indicated 
above, the effective date of the beginning of the suspension period 
(or the part thereof not effectively served) shall be the date fixed 
by a court of competent jurisdiction which issues an appropriate 
order with respect thereto. 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing pro- 
ceedings under the Packers and Stockyards Act, this Decision 
and Order becomes final* without further proceedings 35 days 
after service hereof UNLESS appealed to the Secretary of Agri- 
culture by a party hereto within 30 days after service, as provided 
in sections 202.16 and 202.18 of the Rules of Practice, as amend- 
ed. 


(No. 16,517) 


JOHN E. Knopp d/b/a Syracuse SALE ComMPpANY v. GRADY PRIM 
d/b/a SALINE AND OUACHITA VALLEY Commission Co. and 
O.Iiver Brices. P&S Docket No. 4812. Decided June 11, 1975. 


Purchaser — actual — Identity — failure to establish — Misrepresentation — 
failure to prove — Dismissal 


Where complainant was the actual purchaser of the animals in issue and failed 
to prove by a preponderance of the evidence that there was any agreement 
or express warranty as to the health of the animals and also that the animals 
without identification were those sold by respondents to complainant, the 
complaint is dismissed. 


C. T. “Tad’’ Sanders, Kansas City, Mo., for complainant. 
H. Murray Claycomb, Warren, Ark., for respondents. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final on June 9, 1975. — Ed. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181, et seq.). 


In a complaint filed with the Packers and Stockyards Adminis- 
tration on January 29, 1973, and amended on April 4, 1973, John 
E. Knopp seeks reparation from Oliver Briggs, an individual, and 
Grady Prim d/b/a Saline and Ouachita Valley Commission 
Company, in the amount of $4,243.86, on account of a purchase 
from respondents of 49 cows on October 24, 1972. The original 
complaint alleges in substance that the animals were misrepre- 
sented to be ‘‘brucellosis negative and fit for sale.’”” The amended 
complaint filed on April 4, 1973, alleges that in a telephone con- 
versation with Oliver Briggs of October 13, 1972, the complainant 
‘“‘advised him I would buy a load of thin cows. I stressed the fact 
the cows must be tested and free of brucellosis.’”” The amended 
compalint also alleges that the cows were shipped and arrived at 
the complainant’s stockyards at approximately midnight October 
26, 1972 and that complainant honored the draft which respond- 
ents drew on him for payment for them. On October 28, 1972, 48 
of the cows, one having died, were resold to the complainant’s 
brother, Marvin Knopp, and on October 31, 1972 a veterinarian 
was employed to pregnancy test the cows. The veterinarian per- 
forming the pregnancy tests, Dr. R. H. Spencer, noticed that only 
9 of the cattle had ear tags or back tags and therefore proceeded to 
perform a brucellosis test on 37 cattle without tags or other forms 
of identification, and one of these animals was found to be a posi- 
tive brucellosis reactor. The complainant, having represented the 
cows ‘‘as having a clean bill of health,’ took them back from his 
brother, sold them for slaughter, less seven more cows which had 
died in the meantime, and claimed damages in the amount of 
$4,243.86. 


Copies of the complaint and amended complaint, and of the in- 
vestigation report prepared by the Packers and Stockyards Ad- 
ministration and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40), were served on respondents on May 7, 
1973, and a copy of the investigation report was served on the 
complainant on April 28, 1973. An answer and request for oral 
hearing was filed on behalf of respondents. 


An oral hearing was held on March 19, 1974 at Springfield, 
Missouri, before Robert L. Purcell of the Office of the General 
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Counsel of this Department. Complainant John E. Knopp was 
represented by Wayne M. Graham, Esq., Kansas City, Missouri, 
and respondents Oliver Briggs and Grady Prim were represented 
by H. Murray Claycomb, Esq., Warren, Arkansas. Three 
witnesses testified and three exhibits were admitted into evi- 
dence. Upon the application of the complainant, John E. Knopp, 
and under a deposition order issued by the Field Presiding Officer 
on July 3, 1974, the testimony of R. H. Spencer, D.V.M., was 
taken by written interrogatories submitted on behalf of complain- 
ant, and cross interrogatories submitted on behalf of respondents, 
the expenses of that deposition being borne by complainant. Re- 
spondents filed a Brief and Summary of Facts and Argument 
before the closing of the record in this case. 


FINDINGS OF FACT 


(1) Complainant John E. Knopp at all times material herein 
was doing business as Syracuse Sale Company, engaged in busi- 
ness as a market agency selling livestock on commission and as a 
dealer buying and selling livestock for his own account, operating 
on a posted stockyard of the same name, subject to the Act, at 


Syracuse, Kansas, and was so registered with the Secretary under 
the Act. 


(2) Respondent Grady Prim at all times material herein was 
doing business as Saline and Ouachita Valley Commission 
Company, engaged in business as a market agency selling live- 
stock on commission, operating on a posted stockyard of the same 
name, subject to the Act, at Warren, Arkansas, and was so 
registered with the Secretary under the Act. 


(3) Respondent Oliver Briggs, Warren, Arkansas, was at all 
times material herein employed by respondent Grady Prim at 
Saline and Ouachita Valley Commission Company yards. 


(4) On or about October 13, 1972, a telephone conversation 
took place between complainant John E. Knopp and respondent 
Oliver Briggs, who was representing respondent Grady Prim, in 
which the complainant agreed to purchase 49 cows from the re- 
spondents, the cows to be brucellosis free. 


(5) On Tuesday, October 24, 1972, the load of cows was 
shipped by truck, arriving at complainant’s facilities Wednesday 
night, October 25, 1972, about midnight. On the day of shipment, 
Official Health Certificate No. 89949 was prepared by Keith A. 
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Wolf, D.V.M. on a printed form of the Arkansas Livestock and 
Poultry Commission, showing Saline and Ouachita Valley Com- 
mission Company as “‘origin’’ and John Knopp as “‘consignee,”’ 
and listing 41 ear tag numbers. It also contains a notation, ‘49 
cows.”’ Respondents obtained 8 cattle from the Major Lewis 
Auction, Conway, Arkansas; certificates were prepared dated 
October 24, 1972, upon which it is indicated that each of these 8 
cows had been tested and found free of brucellosis. 


(6) Complainant’s employee unloaded and penned the 49 cattle 
upon their arrival and paid the trucking bill in the amount of 
$634.50, and complainant allowed to be paid a draft in payment of 
the cattle, drawn on his account in the amount of $9,366.34. The 
cattle were penned on the premises of complainant’s firm, 
Syracuse Cattle Company. They were not inspected for ear tags 
upon their arrival, nor was objection made because no health 
papers arrived with them. 


(7) On Saturday, October 28, 1972, one of the cattle having 
died, complainant resold the remaining 48 to his brother, Marvin 
Knopp, Dighton, Kansas, and the animals were reshipped that 
day. 


(8) On Tuesday, October 31, 1972, certain cattle were preg- 
nancy tested by R. H. Spencer, D.V.M., at Marvin Knopp’s facil- 
ity at Dighton, Kansas. At the same time 37 of those cattle which 
had no ear tags were tested for brucellosis and one positive reactor 
was found. Complainant and his brother rescinded their trans- 
action promptly. The reactor cow was sold for slaughter on 
November 1, 1972 at a price of $15.10 cwt., and the remaining 41 
head, six more having died, were later sold for slaughter on 
November 3, 1972, at prices ranging from $18.60 to $19.10 per 
cwt. The price for the 49 cows purchased by complainant from 
Prim and Briggs was $24.23 per cwt. 


(9) The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It is undisputed that the transaction in dispute took place more 
than ninety days prior to January 29, 1973, the date of filing of 
the original complaint herein. In that complaint it was alleged in 
substance that respondents sold the animals to complainant by 
misrepresentation, not discovered until October 31, 1972, a date 
which would be within ninety days of January 29, 1973, the filing 
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date. It has been held that the 90-day statute of limitations 
provided in the Act begins running upon discovery in fraud cases, 
but upon the transaction in other cases. Newland v. Martin, 30 
A.D. 1443 (1971); Kirkpatrick v. Templeton Sales Yd., 33 A.D. 
639 (1974). The amended complaint can be read as also alleging 
sale by misrepresentation. The respondents contend in substance 
that the transaction was not a sale to complainant but a purchase 
by respondent Prim as agent for complainant, respondent Briggs 
acting as agent for respondent Prim. 


Complainant testified that he telephoned respondents in 
response to an advertisement in the West Texas Livestock 
Journal reading: 


Saline & Ouachita 
Cattle Co. 


Supplying Stocker & Feeder Cattle 
Fresh from the Country 


Owners & Operators 
Oliver Briggs Grady S. Prim 


Complainant testified further: 


I had noticed that he was advertising as a registered livestock dealer order 
buyer out of Arkansas, and I called him and talked to him about getting 
me a load of his cows together. : 


* * * 


Well, on or about the 10th of October, I talked to Mr. Briggs and told him 
that I was wanting a load of young, thin grazing cows, and I specified that 
this brucellosis test has to be up to regulations. This was a must, and we 
agreed on a price and he was to put me a load of cows together. He called 
me back a week or so later and said that he had been in bed with the flu and 
wanted to know if I was still wanting those cows, and I told him that I did. 
And so he went ahead on it then. 


Complainant’s affidavit, Exhibit A to the investigation report, 
contains the following: 


On or about October 13, 1972 I called Mr. Oliver Briggs * * * and told him 
I would buy a load of young thin cows. I stressed the cows must be 
brucellosis tested. A few days later Mr. Briggs called me back and had 
advised he had been sick and had been unable to get a load of cows 
together. 


Mr. Briggs called October 24, 1972 and advised he had the load of cows 
and he had shipped them that date. 


Oliver Briggs testified: 


He [complainant ] called about some feeder steers weighing six or six fifty, 
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and I gave him the price that I thought I could buy the cattle on * * * I told 
him what I thought the cows would cost. * * * 


Well, we started buying the cows * * * * 


The invoice issued by respondents to complainant on the trans- 
action, Exhibit 5 to the investigation report, shows 49 cows, 
weight 38,560, price $24.23, amount $9,366.34, “John will pay 
trucking,’’ total $9,366.34. The invoices in the records of respond- 
ents for their purchases of 37 of the animals, Exhibit 15 to the in- 
vestigation report, show that those animals were purchased at 
various prices ranging between $18 and $26 per cwt. 


It is concluded from the evidence that the transaction in dispute 
was a sale to complainant and not a purchase as agent for com- 
plainant. It being alleged that the animals in question were repre- 
sented to have been tested and found to be free of brucellosis, and 
were not, and that this was not discovered until October 31, 1972, 
it is concluded that the 90-day statute of limitations did not run 
on the cause of actton prior to filing of the complaint on January 
29, 1973. 


Complainant testified that the cows he received from respond- 
ents remained on his premises from midnight Wednesday night, 
the 25th of October, until Saturday the 28th of October. During 
this period of time one cow died of unknown causes. On the 28th of 
October, the remaining cows were viewed by Marvin Knopp, 
brother of the complainant, and were sold to Marvin Knopp by 
John Knopp for a premium of $1.00 per head over the price paid to 
the respondents. Complainant testified that the same cattle were 
pregnancy tested at the Marvin Knopp facility on October 31, 
1972, whereupon it was discovered by Dr. Spencer that of the 46 
cows he was called to test, only 9 had identification in the form of 
back tags and that only a few, if any, of the remaining 37 had ear 
tags. It is undisputed that respondent Briggs and complainant 
had agreed that the cows in question would be tested and free of 
brucellosis, and that there would be back tags or ear tags on such 
cows if they had been so tested. 


Dr. Spencer testified in his deposition that he found no evidence 
that there had ever been ear tags in the ears of most of the 37 cows 
he tested for brucellosis, and further that the one cow which was 
found to be a positive brucellosis reactor had no ear tag nor mark 
in the ear indicating that such a tag had ever been affixed. 


Kansas Ear Tag No. 48AJL0275 was placed in the ear of the 
reactor cow by Dr. Spencer, and because of the presence of the 





KNOPP v. PRIM 959 
Cite as 34 A.D. 953 


reactor the entire shipment of cows was ordered to be either 
quarantined or sold for immediate slaughter. Complainant John 
Knopp testified that having represented the cows as having a 
clean bill of health to his brother, he took them back and then 
promptly engaged in several telephone conversations with 
Messrs. Briggs and Prim. 


The testimony of the complainant and the respondents is in 
direct conflict and irreconcilable regarding the substance of the 
conversations which took place and the existence or nature of any 
settlement agreements which may have been made. 


In order for reparation to be awarded in the present proceeding 
the complainant must show by a preponderance of the evidence 
that his claimed loss resulted from an unjust, unreasonable or 
deceptive practice on the part of the respondents. Herzog v. 
Jarvis and Randall, 29 A.D. 694 (1970). In this case, however, the 
complainant has not shown by a preponderance of the evidence 
that the cow which tested out as a positive brucellosis reactor on 
October 31, 1972, or that the other cows found by Dr. Spencer to 
be without identification, were the same cows as the cows which 
respondents shipped to complainant on October 24, 1972. 


Complainant testified that he observed the cows briefly on the 
morning after they were delivered, Thursday, October 26, and 
walked among them on Saturday, October 28. He also testified 
that he was sure that the animals he received from his brother 
after the agreement to rescind their transaction, were the same 
anim: ls because such animals are rare in his part of the country, 
that enimals the weight and size of these ones would be heifers 
and not cows in his part of the country. Respondents testified in 
detail regarding the procedure in their part of the country to en- 
sure that such animals would be tested and identified with ear 
tags before being shipped interstate, and respondent Briggs testi- 
fied that he observed ear tags in all 41 animals shipped from re- 
spondent Prim’s establishment, that there were no back tags on 
those animals, and that the animals which arrived at complain- 
ant’s establishment with back tags must have been the ones 
purchased in Conway, Arkansas. Complainant’s testimony, 
though not impeached, does not constitute a preponderance of the 
evidence on the issue whether the animals tested by Dr. Spencer, 
were the same animals as the ones sold to him in the transaction in 
dispute herein. 


With regard to the seven cows which died and were picked up 
by rendering companies between October 30, 1972 and November 
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2, 1972, reparation likewise cannot be awarded, since it was not 
shown that they had brucellosis and it was not contended that any 
express warranty existed as to the general health of the cows. The 
risk of death loss passed to the complainant upon completion of 
the sellers’ performance with respect to delivery, in the absence of 
evidence that the sellers are guilty of fraud, concealment or mis- 
representation regarding the health of the animals sold. Deming 
Cattle Sales v. Noll, 28 A.D. 1011 (1969); Stanton Brunson v. 
Inland Empire Livestock Company, 23 A.D. 467 (1964); Midwest 
Livestockv. V. J. Burds, 32 A.D. 1816 (1973). 


Inasmuch as complainant has failed to establish by a prepon- 
derance of the evidence, a violation of the Act for which reparation 
may be awarded, the complaint must be dismissed. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. ICC, 337 U.S. 426. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,518) 
In re STANLEY K1rKHOLM. P&S Docket No. 5095. Decided June 13, 
1975. 


Consent order —- Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lating the Act and regulations in the keeping of incomplete or incorrect 
accounts and records and in perating as a dealer and market agency while in- 
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solvent. Respondent is suspended as a registrant under the Act until he 
demonstrates that he is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
financial condition of the respondent does not meet the require- 
ments of the Act, and that the respondent has violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 


conclusions based upon the allegations in the Complaint, the 
order to be effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Stanley Kirkholm, hereinafter referred to as the re- 
spondent, is an individual with his principal place of busifhess 
located at Marathon, Iowa, and whose address is 1004 East Ninth 
Street, Storm Lake, Iowa 50588. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy and as a dealer to buy and sell livestock in 
commerce. 


2. (a) Respondent’s current liabilities, as of November 29, 
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1974, exceeded his current assets. As of said date, respondent had 
current liabilities totaling approximately $24,289.45, and current 
assets totaling approximately $202.69, resulting in an excess 
of current liabilities over current assets of approximately 
$24,086.76. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in connection with his operations as a dealer, 
failed to keep and maintain accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business under the Act, in that respondent failed to keep and 
maintain (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses, and net worth; (2) a cash receipts and dis- 
bursements journal; (3) a complete record of all checks issued; and 
(4) monthly reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business subject to the provisions of the Act including (1) a 
general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (2) a cash receipts and disbursements 
journal; (3) a complete record of all checks issued; and (4) monthly 
reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 
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The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,519) 


In re Morris WALKER, RIcHARD WALKER and JAMES RAYMOND 
Wa ker, Jr. P&S Docket No. 5067. Decided June 26, 1975. 


Bonding requirements — failure to comply with — Sanction 


Where respondents failed to comply with the bonding requirements of the Act 
and the regulations in violation of § 312(a) and §§ 201.29 and 201.30, re- 
spectively, respondents are suspended as registrants under the Act until in 
full compliance with the bonding requirements thereof. 


Hugh A. Stowe, for complainant. 
J. G. Adami, Jr., Alice, TX, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleges that respondents have wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29, 201.30). 


Copies of the Complaint together with the Rules of Practice 
governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were in- 
formed in the letter of service that an answer should be filed 
within 20 days, and that failure to file an answer or to plead 
specifically to any allegation of the Complaint or to request an 
oral hearing would constitute an admission of such allegation and 
waiver of such hearing. 


On January 9, 1975, respondents filed an answer to the Com- 
plaint in which they (1) admit the facts alleged in paragraph I per- 
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taining to jurisdiction; (2) neither admit nor deny the facts alleged 
in paragraph II; (3) denied those facts alleged in paragraph III; 
and (4) failed to request an oral hearing. Respondents’ failure to 
specifically admit, deny, or explain any allegation of the Com- 
plaint constitutes an admission of such allegation under section 
202.9(b) of the Rules of Practice (9 CFR 202.9(b)). In re Dan 
Feagan, 25 A.D. 944, 945 (1966); In re A. C. Smith, 24 A.D. 622 
(1965). Accordingly, respondents have admitted the facts alleged 
in paragraph II of the Complaint, and respondents’ denial of the 
“facts” in paragraph III is immaterial since no facts are alleged in 
said paragraph. The admission of all the material allegations of 
fact constitutes a waiver of hearing; therefore, the matter was re- 
ferred to this Administrative Law Judge for the issuance of a 
decision without further procedure or hearing pursuant to the 
provisions of section 202.9(c) of the Rules of Practice (9 CFR 
202.9(c)). This Decision and Order are issued pursuant to said 
provisions. 


FINDINGS OF FACT 


1. (a) Morris Walker, Richard Walker and James Raymond 
Walker, Jr., are partners, doing business as Walker Brothers 
Cattle Co., with their principal place of business located at Freer, 
Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in the annual 
report of their livestock buying transactions during the period of 
January 1, 1973, through December 31, 1973, the respondents 
were required under the Act and the regulations to increase from 
$5,000 to $10,000 the amount of bond or bond equivalent main- 
tained by them to secure the performance of their livestock 
obligations. Respondents were notified that they were required to 
increase their bond coverage from $5,000 to $10,000 by letter 
dated June 4, 1974, and by a certified letter dated July 12, 1974, 
which was delivered to respondents on or about July 25, 1974. 
Notwithstanding such notice, respondents have continued to 
engage in the business of a market agency buying livestock on 
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commission basis in commerce, without furnishing the required 
additional bond coverage or its equivalent as required under the 
Act and the regulations issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ents have wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). See In re Jack E. Schubert, 30 A.D. 933, 934, 
940-941 (1971). 


ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondents are suspended as registrants under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents have complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 


This order shall be effective from the sixth day after the 
Decision and Order become final. Pursuant to the amended Rules 
of Practice governing proceedings under the Packers and Stock- 
yards Act, this Decision and Order shall become final* without 
further proceedings thirty-five (35) days after the service hereof 
UNLESS appealed to the Secretary by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice. 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final on June 26, 1975. — Ed. 
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(No. 16,520) 


In re San Jose VALLEY VEAL, INc., a corporation, and MANUEL 
G. Brazi, an individual. P&S Docket No. 4744. Decided 
May 28, 1975. 


Unfair practice — dealer and market agency engaging in business as packer 
— Purchasing practices — restricting competition — Purchase price — failure 
to pay when due 


Where respondents violated the Act and regulations in engaging in the unfair 
practices found herein, in the failing to pay when due the full purchase price 
of livestock, and engaging in purchasing practices that restricted competi- 
tion as set out in the Findings of Fact, respondents are ordered to cease and 
desist from such violations. 


Hugh A. Stowe, for complainant. 
Kennety Macaado, San Jose, CA, for respondent San Jose Valley Veal, Inc. 
Newton Dal Pogetto, Santa Rosa, CA, for respondent Manuel G. Brazil. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). An Initial Decision and Order was filed on January 24, 
1975, by Administrative Law Judge John A. Campbell. An ap- 
‘peal to the Judicial Officer was filed by respondents on March 4, 
1975. The Judicial Officer has final administrative authority to 
‘decide cases under the Packers and Stockyards Act (37 F.R. 
‘28475; 38 F.R. 10795).* 


Oral argument before the Judicial Officer was requested by re- 
spondents in their appeal, but was later waived in a telephone 
conversation between their attorney and the Judicial Officer. 
Upon a consideration of the entire record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 
U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer held 
the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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herein, except that the effective date is changed in view of the 
appeal to the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the ‘“‘Act’’, instituted by a com- 
plaint filed on February 8, 1973, by the Administrator of the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. 


The complaint in part charges: that the corporate respondent, 
in connection with its operations as a packer and under the 
direction and control of the individual respondent, purchased live- 
stock at certain posted stockyards for slaughter purposes and 
failed to pay, when due, the full purchase price of livestock; that 
the individual respondent, while conducting and operating live- 
stock dealer and market agency business, has had and has 
maintained a substantial ownership interest in the corporate re- 
spondent; that the corporate respondent permitted the individual 


respondent to acquire and maintain a 50 percent ownership in the 
corporation and to participate in the formulation and control of its 
policies, practices and acts; that the corporate respondent, 
through the individual respondent, engaged in _ livestock 
purchasing practices which had the effect of restricting 
comp 2tition in the purchase of calves, in commerce. 


Such acts on behalf of the corporate respondent are alleged to 
constitute unfair and deceptive practices in violation of section 
202(a: and (e) of the Act (7 U.S.C. 192(a), (e)) and certain speci- 
fied :egulations issued under the Act. The individual respondent’s 
acts are alleged to constitute an unfair and deceptive practice in 
violation of section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.68 of the regulations (9 CFR 201.68). 


Answers were filed on March 6, 1973 by the corporate respond- 
ent, and on March 7, 1973 by the individual respondent. Said 
answers admitted and denied portions of the complaint. 


An oral hearing was held before me on June 11 through June 14, 
1974, in San Francisco, California. The corporate respondent was 
represented by Kenneth Machado of the law firm of Machado, 
Feeley & Machado, San Jose, California. The individual respond- 
ent was represented by Newton Dal Poggetto of Dal Poggetto & 
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Jess, a professional corporation, Santa Rosa, California. Hugh A. 
Stowe and Dennis L. Strawderman, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C., 
appeared as attorneys for complainant. 


FINDINGS OF FACT 


1. San Jose Valley Veal, Inc., a corporation, hereinafter re- 
ferred to as the corporate respondent, has its principal place of 
business located at 1820 Richard Avenue, Santa Clara, California. 


2. The corporate respondent is, and at all times material herein 
was, engaged in the business of purchasing livestock, in com- 
merce, for purposes of slaughter. 


3. The corporate respondent is, and at all times material herein 
was, a packer, within the meaning and subject to the provisions of 
the Act. 


4. Manuel G. Brazil, an individual, hereinafter referred to as 
respondent Brazil, has his principal place of business located at 39 
La Cresta, Petaluma, California. 


5. Respondent Brazil is, and at all times material herein was, 
engaged in the business of buying and selling livestock for his own 
account as a dealer, and the business of buying livestock on a 
commission basis as a market agency for the account of others, in 
commerce. 


6. The Petaluma Livestock Commission Company Stockyard, 
Petaluma, California; Santa Rosa Livestock Auction, Santa 
Rosa, California; Del Stoneburner Livestock Auction Market, 
Petaluma, California; Modesto Livestock Commission Company, 
Modesto, California; and the Silva-Haglund Livestock Auction, 
Modesto, California; hereinafter collectively referred to as the 
‘“‘stockyards,’’ at all times material herein, were posted stock- 
yards subject to the provisions of the Act. 


7. The stockyards referred to in Finding of Fact 6 are in the 
auction market business selling livestock at auction to the highest 
bidder. Persons or firms consign livestock to these stockyards for 
sale to other persons or firms, and the stockyards are middlemen 
receiving the money paid by the purchaser and paying the money 
due to the seller. They receive a commission fee for this service. 
The livestock auction market business is very competitive in the 
areas where these stockyards are located. 
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8. All of the stockyards referred to in Finding of Fact 6 hold a 
weekly auction. Modesto Livestock Commission Company holds 
an auction every Monday. Silva-Haglund Livestock Auction 
holds an auction every Thursday. Petaluma Livestock Commis- 
sion Company holds an auction every Wednesday. The Del Stone- 
burner Livestock Auction Market holds an auction every 
Monday. Santa Rosa Livestock Auction holds an auction sale 
every Tuesday. 


9. On January 10, 1972, the corporate respondent purchased 25 
drop calves at Modesto Livestock Commission Company at a 
total purchase price of $669.47 and shipped the calves to Del 
Curto Meat Company in Hollister for slaughter. Corporate re- 
spondent wrote a check dated January 17, 1972, in payment for 
such purchases. The check was deposited into the stockyard’s 
bank account on January 20, 1972, 10 days after the purchases. 


10. On April 3, 1972, the corporate respondent purchased 20 
drop calves at Modesto Livestock Commission Company at a 
total purchase price of $808.58 and shipped the calves to Del 
Curto Meat Company in Hollister for slaughter. Corporate re- 
spondent wrote a check dated April 11, 1972, in payment for such 
purchases. The check was deposited into the stockyard’s bank 
account on April 14, 1972, 11 days after the purchases. 


11. The calf purchases referred to in Findings of Fact 9 and 10 
were made by Jess Reis, the corporate respondent’s buyer at 
Modesto Livestock Commission Company. The corporate re- 
spondent is one of the largest drop calf buyers at this stockyard. 


12. A drop calf or day old calf is from one day to a week or so old 
and is in the weight range of 35 to 125 pounds. Drop calves are 
very perishable, and if kept at a stockyard would have to be hand 
fed, so it is not usual for a stockyard to take them into a market 
support account. A veal calf or feeder calf is in the weight range of 
150 to 550 pounds. 


13. After livestock is sold at Modesto Livestock Commission 
Company, the information concerning the sale goes immediately 
from the sales arena to the office where purchase invoices are 
prepared for each buyer on the day of the sale. It takes from five 
to thirty minutes to complete the purchase invoice from the time 
the buyer concludes his purchases and enters the office. Purchase 
invoices are prepared in triplicate, and the original copy is either 
given or mailed to the buyer. One copy is kept in the files of the 
stockyard, and the third copy, the brand inspection copy, is either 
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sent with the livestock or mailed to the buyer. This same 
procedure was followed during January through April of 1972. 


14. The original copy of the purchase invoices for the purchases 
referred to in Finding of Fact 9 and 10 was mailed to the corporate 
respondent on the Tuesday following the Monday sale. There is a 
distance of approximately 80 miles between the stockyard and the 
corporate respondent’s offices. 


15. Modesto Livestock Commission Company has at no time 
agreed, either orally or in writing, to extend credit for livestock 
purchases to the corporate respondent, or any other packer or any 
dealer. Although the stockyard would like to receive payment for 
livestock purchases on the day of the sale, the stockyard did not 
discontinue its dealings with the corporate respondent, or other 
buyers because of delayed payments. (Tr. 12, 20, 34-37, 39-48) 


16. At the time of the transactions referred to in Findings of 
Fact 9 and 10, Modesto Livestock Commission Company was reg- 
ularly depositing checks, received in payment for livestock 
purchases, to its bank account on Monday nights and on Fridays. 
Sometimes deposits would also be made on Tuesdays. 


17. On January 20, 1972, the corporate respondent purchased 22 
drop calves at Silva-Haglund Livestock Auction at a total pur- 
chase price of $479.15. Corporate respondent wrote a check dated 
January 27, 1972, in payment for such purchases. The check was 
deposited into the stockyard’s bank account on February 8, 1972, 
19 days after the purchases. 


18. On February 17, 1972, the corporate respondent purchased 9 
drop calves at Silva-Haglund Livestock Auction at a total pur- 
chase price of $290.38. Corporate respondent wrote a check dated 
February 23, 1972, in payment for such purchases. The check was 
deposited into the stockyard’s bank account on February 29, 
1972, 12 days after the purchases. 


19. On March 9, 1972, the corporate respondent purchased 10 
drop calves at Silva-Haglund Livestock Auction at a total 
purchase price of $508.20. Corporate respondent wrote a check 
dated March 14, 1972, in payment for such purchases. The check 
was deposited in the stockyard’s bank account on March 21, 1972, 
12 days after the purchases. 


20. On March 16, 1972, the corporate respondent purchased 15 
drop calves at Silva-Haglund Livestock Auction at a total 
purchase price of $749.19. Corporate respondent wrote a check 
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dated March 21, 1972, in payment for such purchases. The check 
was deposited into the stockyard’s bank account on March 28, 
1972, 12 days after the purchases. 


21. On April 6, 1972, the corporate respondent purchased 22 
drop calves at Silva-Haglund Livestock Auction at a total pur- 
chase price of $904.77. Corporate respondent wrote a check dated 
April 11, 1972, in payment for such purchases. The check was de- 
posited into the stockyard’s bank account on April 18, 1972, 12 
days after the purchases. 


22. On April 27, 1972, the corporate respondent purchased 15 
drop calves at the Silva-Haglund Livestock Auction at a total 
purchase price of $559.56. Corporate respondent wrote a check 
dated May 1, 1972, in payment for such purchases. The check was 
deposited into the stockyard’s bank account on May 11, 1972, 14 
days after the purchases. 


23. All of the calves referred to in Findings of Fact 17 through 
22 were shipped to Del Curto Meat Company in Hollister, 
California for slaughter. 


24. The calf purchases referred to in Findings of Fact 17 through 
22 were made by Jess Reis, the corporate respondent’s buyer at 
Silva-Haglund Livestock Auction. The corporate respondent is 
one of four regular purchasers of drop calves at this stockyard. 


25. The day after livestock is sold at Silva-Haglund Livestock 
Auction, a purchase invoice is prepared in triplicate. One copy is 
mailed to the purchaser; one goes with the truck hauling the live- 
stock; and one is kept by the stockyard. The copy going to the 
packer is mailed about 5:00 p.m. Friday evening. This same 
procedure was followed during the period of time covered in 
Findings of Fact 17 through 22. 


26. Silva-Haglund Livestock Auction has always expected pay- 
ment for livestock purchases as soon as possible and has never 
agreed to extend credit to the corporate respondent or any other 
buyer. One of the stockyard’s owners has contacted the corporate 
respondent’s office personnel and requested that checks in 
payment for livestock purchases be sent sooner. (Tr. 55-56, 73-74) 


27. At the time of the transactions referred to in Findings of 
Facts 17 through 22, Silva-Haglund Livestock Auction was reg- 
ularly depositing checks received in payment for livestock pur- 
chases to its bank account on Thursdays, Fridays and Tuesdays. 
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28. On February 2, 1972, corporate respondent purchased 20 
drop calves and 11 veal calves at Petaluma Livestock Commission 
Company at a total purchase price of $1,860.16. Corporate re- 
spondent wrote a check dated February 7, 1972, in payment for 
such purchases. The check was received by and deposited into the 
stockyard’s bank account on February 15, 1972, 13 days after the 
purchases. 


29. On February 16, 1972, corporate respondent purchased 12 
drop calves and 6 veal calves at Petaluma Livestock Commission 
Company at a total purchase price of $1,228.50. Corporate re- 
spondent wrote a check dated February 24, 1972, in payment for 
such purchases. The check was received by the stockyard 
February 28, 1972, 12 days after the purchases, and deposited 
into its bank account on February 29, 1972. 


30. On February 23, 1972, corporate respondent purchased 21 
drop calves and 7 veal calves at Petaluma Livestock Commission 
Company at a total purchase price of $1,629.39. Corporate re- 
spondent wrote a check dated March 1, 1972, in payment for such 
purchases. The check was received by and deposited into the 
stockyard’s bank account on March 8, 1972, 14 days after the 
purchases. 


31. On March 15, 1972, corporate respondent purchased 24 drop 
calves at Petaluma Livestock Commission Company at a total 
purchase price of $1,025.25. Corporate respondent wrote a check 
dated March 21, 1972, in payment for such purchases. The check 
was received by and deposited into the stockyard’s bank account 
on March 24, 1972, 9 days after the purchases. 


32. On April 5, 1972, corporate respondent purchased 39 drop 
calves and 4 veal calves at Petaluma Livestock Commission 
Company at a total purchase price of $1,941.79. Corporate re- 
spondent wrote a check dated April 11, 1972, in payment for such 
purchases. The check was received by and deposited into the 
stockyard’s bank account on April 14, 1972, 9 days after the 
purchases. 


33. On April 26, 1972, corporate respondent purchased 25 drop 
calves and 4 veal calves at Petaluma Livestock Commission 
Company at a total purchase price of $1,336.69. Corporate re- 
spondent wrote a check dated April 28, 1972, in payment for such 
purchases. The check was received by the stockyard on May 8, 
1972, 12 days after the purchases and deposited into its bank 
account on May 9, 1972. 
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34. The calf purchases referred to in Findings of Fact 28 through 
33 were made by Tony G. Brazil, the corporate respondent’s 
buyer at Petaluma Livestock Commission Company during 
January through April of 1972. The corporate respondent is one of 
the larger of the three or four regular drop calf buyers at this 
stockyard. 


35. After livestock is sold at Petaluma Livestock Commission 
Company, purchase invoices are prepared immediately in tripli- 
cate setting forth the purchase price and other information. One 
copy goes with the shipment of livestock out of the yard as a 
brand inspection slip; a second goes to the buyer; and the original 
is kept by the stockyard. Those buyers who personally attend the 
sale and go to the office to settle up after the sale receive their 
copy of the purchase invoices at that time. 


36. Corporate respondent’s copy of the purchase invoices for the 
purchases referred to in Findings of Fact 28 through 33 were 
mailed to it on the Thursday following the Wednesday sale. There 
is a distance of approximately 85 miles between the stockyard and 
corporate respondent's offices. 


37. Petaluma Livestock Commission Company has at no time 
agreed, orally or in writing, to extend credit to the corporate re- 
spondent for its livestock purchases nor does it extend credit to 
any livestock buyers. The stockyard would like to receive 
pay ment for livestock purchases as soon as possible and within 72 
hours if possible. It expects the corporate respondent to mail a 
check in payment for its purchases upon receiving the stockyard’s 
bill. The stockyard’s policy in this regard was the same during the 
first four months of 1972. The stockyard’s owner has had con- 
versations on two occasions with respondent Brazil in connection 
with checks which were late. (Tr. 102-105) 


38. Petaluma Livestock Commission Company always deposits 
checks, received in payment for livestock purchases, to its bank 
account on Thursday, the day after the sale and otherwise usually 
deposits checks the day after receiving them. Payment for live- 
stock purchases is normally credited to the account of the buyer 
the day that the stockyard receives the check. It is a normal 
practice for the stockyard to pick up its mail daily. 


39. All of the calves referred to in Findings of Fact 28 through 
33 were shipped to Del Curto Meat Company in Hollister, 
California for slaughter. 


40. On January 10, 1972, the corporate respondent purchased 32 
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drop calves and 12 veal calves at Del Stoneburner Livestock 
Auction Market at a total purchase price of $2,020.01. Corporate 
respondent wrote a check dated January 14, 1972, in payment for 
such purchases. The stockyard’s copy of one of the purchase 
invoices showing the total amount of the purchases was marked 
paid January 15, 1972. The check was deposited into the stock- 
yard’s bank account on January 18, 1972. It is standard office 
procedure for the stockyard to make one purchase invoice, 
representing a buyer’s total purchases for a given sale, paid 
showing the total amount of the purchases and the date the stock- 
yard received payment. 


41. On February 7, 1972, corporate respondent purchased 34 
drop calves and 5 veal calves at Del Stoneburner Livestock 
Auction Market at a total purchase price of $1,324.59. Corporate 
respondent wrote a check dated February 9, 1972, in payment for 
such purchases. The check was received by the stockyard on 
February 16, 1972, 9 days after the purchases and was deposited 
into its bank account on February 17, 1972. 


42. On March 6, 1972, corporate respondent purchased 26 drop 
calves and 7 veal calves at Del Stoneburner Livestock Auction 
Market at a total purchase price of $1,762.55. Corporate respond- 
ent wrote a check dated March 8, 1972, in payment for such 
purchases. The check was received by the stockyard on March 14, 
1972, 8 days after the purchases and was deposited into its bank 
account on March 16, 1972. 


43. On March 20, 1972, corporate respondent purchased 23 drop 
calves and 9 veal calves at Del Stoneburner Livestock Auction 
Market at a total purchase price of $1,498.74. Corporate respond- 
ent wrote a check dated March 22, 1972, in payment for such 
purchases. The check was received by the stockyard on March 30, 
1972, 10 days after the purchases, and was deposited into its bank 
account on April 3, 1972. 


44. On April 3, 1972, corporate respondent purchased 16 drop 
calves and 12 veal calves at Del Stoneburner Livestock Auction 
Market at a total purchase price of $2,012.33. Corporate respond- 
ent wrote a check dated April 10, 1972, in payment for such 
purchases. The check was received by the stockyard on April 10, 
1972, 7 days after the purchases, and was deposited into its bank 
account on April 11, 1972. 


45. The calf purchases referred to in Findings of Fact 40 through 
44 were made by Tony G. Brazil, the corporate respondent’s 
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buyer at Del Stoneburner Livestock Auction Market during 
January through April of 1972. The corporate respondent was one 
of three or four regular, substantial buyers of drop and veal calves 
during January through April of 1972. 


46. Within one to two hours after livestock is sold at Del Stone- 
burner Livestock Auction Market, the purchase price is figured 
and available to the buyer. Purchase invoices are always prepared 
on the day of the sale in quadruplicate. One copy is always 
maintained in the office; one goes with the cattle; a third is avail- 
able to the buyer if he wants to pick it up; and the fourth is either 
maintained in the file or mailed to those purchasers who pay by 
mail. This procedure was followed in January through April of 
1972. 


47. A copy of the purchase invoices referred to in Findings of 
Fact 40 through 44 was mailed to the corporate respondent the 
night of the sale day. There is a distance of approximately 75 
miles between the point of mailing and the corporate respondent’s 
offices. 


48. Del Stoneburner Livestock Auction Market has at no time 
agreed, orally or in writing, to extend credit to the corporate re- 
spondent for its livestock purchases and does not extend credit to 
any purchasers. Although the stockyard, during the period of 
time referred to in Findings of Fact 40 through 44, would have 
preferred payment for livestock purchases within the time period 
set out in the Packers and Stockyards regulations, the stockyard 
did n >t discontinue its dealings with the corporate respondent, or 
other buyers, because of delayed payments. On January 14, 1970, 
the stockyard mailed a copy of the ‘“‘prompt pay regulation”’ to the 
corporate respondent. (Tr. pp. 169-171, 230-232, 273-275, 288, 
294; X 18A, B) 


49. Except for checks received over the weekend, Del Stone- 
burner Livestock Auction Market usually deposits checks re- 
ceived in payment for livestock purchases the day they are re- 
ceived. 


50. All of the calves referred to in Findings of Fact 40 through 
44 were shipped to Del Curto Meat Company in Hollister, 
California for slaughter. 


51. On January 4, 1972, corporate respondent purchased 5 veal 
calves at Santa Rosa Livestock Auction at a total purchase price 
of $540.93. Corporate respondent wrote a check dated January 7, 
1972, in payment for such purchases. The check was received by 
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and deposited into the stockyard’s bank account on January 1 17, 
1972, 13 days after the purchases. 


52. On February 8, 1972, corporate respondent purchased 2 veal 
calves at Santa Rosa Livestock Auction at a total purchase price 
of $154.36. Corporate respondent wrote a check dated February 
14, 1972, in payment for such purchases. The check was received 
by and deposited into the stockyard’s bank account on February 
21, 1972, 13 days after the purchases. 


53. On March 21, 1972, corporate respondent purchased 5 veal 
calves at Santa Rosa Livestock Auction at a total purchase price 
of $572.65. Corporate respondent wrote a check dated March 27, 
1972, in payment for such purchases. The check was received by 
and deposited into the stockyard’s bank account on April 3, 1972, 
13 days after the purchases. 


54. On April 4, 1972, corporate respondent purchased 4 veal 
calves and 1 drop calf at Santa Rosa Livestock Auction at a total 
purchase price of $467.65. Corporate respondent wrote a check 
dated April 11, 1972, in payment for such purchases. The check 
was received by and deposited into the stockyard’s bank account 
on April 14, 1972, 10 days after the purchases. 


55. On April 18, 1972, corporate respondent purchased one veal 
calf at Santa Rosa Livestock Auction at a total purchase price of 
$59.48. Corporate respondent wrote a check dated April 24, 1972, 
in payment for said purchase. The check was received by and 
deposited into the stockyard’s bank account on April 28, 1972, 10 
days after the purchase. 


56. All of the calves referred to in Findings of Fact 51 through 
55 were shipped to Del Curto Meat Company in Hollister, 
California for slaughter. 


57. The calf purchases referred to in Findings of Fact 51 through 
55 were made by respondent Brazil, who is a qualified calf buyer 
and was the corporate respondent’s regular buyer at Santa Rosa 
Livestock Auction during January through April of 1972. 
Corporate respondent purchases mainly veal calves at this stock- 
yard but also purchases some drop calves. 


58. Ten minutes after livestock is sold at Santa Rosa Livestock 
Auction, the purchase price is computed and available to the 
buyer. The bill or purchase invoice setting forth all of the buyer’s 
purchases is sometimes prepared while the auction sale is still in 
progress and otherwise is always prepared that day as soon as the 
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sale is over. The bill is always ready for the purchaser to pick up 
on the day of the sale. From two to four copies of the purchase 
invoice are prepared. The original is kept by the stockyard for its 
records; one copy goes with the cattle as a brand inspection; and a 
third copy is either given to the buyer at the stockyard or mailed 
to the purchaser. 


59. Santa Rosa Livestock Auction has at no time agreed, either 
in writing or orally, to extend credit for livestock purchases to any 
buyer. (Tr. pp. 349-351, 368). 


60. At the time of the transactions referred to in Findings of 
Fact 51 through 55, Santa Rosa Livestock Auction deposited 
checks received in payment for livestock purchases to its bank 
account on the Tuesday sale days and on Fridays and Mondays. 


61. The corporate respondent was notified by letters dated 
August 31, 1966, and May 12, 1971, of the prompt payment reg- 
ulation issued under the P&S Act and was requested to bring its 
payment practices into compliance with said regulation. Leo 
Teixeira received these notices and has read and is aware of the 
provisions of the Act and the regulations concerning payment for 
livestock purchases. 


62. The Packers and Stockyards Administration sent respond- 
ent Brazil a letter dated July 12, 1967, informing him that the Act 
prohibited packers, their officers, directors, and employees from 
dealing in livestock and that there should be no close business re- 
lationship through ownership or control between a dealer and a 
packer. 


63. Respondent Brazil and Leo Teixeira are the sole stock- 
holders of the corporate respondent with each owning 50 % of its 
stock. Leo Teixeira is president and respondent Brazil vice-presi- 
dent of the corporation. They were two of the original. stock- 
holders when the corporation was formed in 1961. Generally, Leo 
Teixeira manages the actual plant operations and respondent 
Brazil handles the livestock purchasing for the corporate respond- 
ent. Any major decisions affecting the corporate business are 
discussed between the two stockholders who have frequent policy 
discussions. 


64. Respondent Brazil has continuously engaged in the business 
of a cattle dealer and market agency from about 1946 until the 
present. During January through April of 1972, he purchased 
cows and sheep at Petaluma Livestock Commission Company, 
Santa Rosa Livestock Auction and Del Stoneburner Livestock 
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Auction Market and shipped the livestock to Armour Meat 
Company in Dixon, California. The sheep were purchased on a 
dealer basis and were subsequently sold by respondent Brazil to 
Armour and Company. The cows were purchased by him on a 
commission basis for the account of Armour and Company. 


65. Tony G. Brazil is, and from January through April, 1972 
was, registered under the Act with the Packers and Stockyards 
Administration as a dealer and market agency. 


66. During January through April of 1972, corporate respondent 
paid Tony G. Brazil a commission of $100 per month to purchase 
calves for it at the Petaluma Livestock Commission Company and 
Del Stoneburner Livestock Auction Market. 


67. On February 2, 1972, respondent Brazil was present at 
Petaluma Livestock: Commission Company and purchased 5 ewes 
for his own account. On the same day, Tony G. Brazil was at the 
stockyard and purchased cattle and calves for himself and cows 
for Hanford Meat Company in addition to those calf purchases 
referred to in Findings of Fact 28 which he made for corporate re- 
spondent. 


68. On February 16, 1972, respondent Brazil was present at 
Petaluma Livestock Commission Company and purchased 3 ewes 
for himself and 6 cows for Armour and Company. On the same 
day, Tony G. Brazil was at the stockyard and purchased calves 
for himself and cows for Hanford Meat Company in addition to 
those calf purchases referred to in Finding of Fact 29 which he 
made for corporate respondent. 


69. On February 23, 1972, respondent Brazil was present at 
Petaluma Livestock Commission Company and purchased 17 
cows for Armour and Company and 9 sheep for himself. On the 
same day, Tony G. Brazil was at the stockyard and purchased 4 
veal calves for himself in addition to those calf purchases referred 
to in Finding of Fact 30 which he made for corporate respondent. 


70. On March 15, 1972, respondent Brazil was present at 
Petaluma Livestock Commission Company and purchased two 
cows for Armour and Company. On the same day, Tony G. Brazil 
was at the stockyard and purchased a bull for Hanford Meat 
Company and a sow and two veal calves for himself in addition to 
the calf purchases referred to in Finding of Fact 31 which he made 
for corporate respondent. 


71. On April 26, 1972, respondent Brazil was present at 
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Petaluma Livestock Commission Company and purchased three 
cows for Armour and Company. On the same day, Tony G. Brazil 
was at the stockyard and purchased a cow, one veal calf and 24 
drop calves for himself in addition to the calf purchases referred to 
in Finding of Fact 33 which he made for corporate respondent. 


72. Both respondent Brazil and Tony G. Brazil were consistent- 
ly present and purchased livestock at Petaluma Livestock Com- 
mission Company’s sales during the period January through April 
of 1972. Respondent Brazil generally was at the stockyard when 
Tony G. Brazil purchased veal calves for the corporate respond- 
ent. (CX 68; Tr. pp. 477-479, 596) 


73. During January through April of 1972, Petaluma Livestock 
Commission Company sold livestock in the following order: drop 
calves, horses, sheep, hogs, replacement heifers, butcher cows 
and veal calves. 


74. On February 7, 1972, respondent Brazil was present at Del 
Stoneburner Livestock Auction market and purchased two cows 
for Armour and Company and six sheep for his own account. On 
the same day, Tony G. Brazil was at the stockyard and purchased 
14 drop calves for Marty Shiro, another dealer; 9 drop calves for 
Sebastapol Meat Company, a livestock slaughterer; and 5 veal 
calves for his own account in addition to the calf purchases re- 
ferred to in Finding of Fact 41 which he made for corporate re- 
spondent. 


75. On March 6, 1972, respondent Brazil was present at Del 
Stoneburner Livestock Auction Market and purchased three cows 
for Armour and Company and two sheep for his own account. On 
the same day, Tony G. Brazil was at the stockyard and purchased 
10 drop calves for Sebastapol Meat Company; and 10 calves, 3 of 
which were veal, for his own acoount in addition to the calf 
purchases referred to in Finding of Fact 42 which he made for 
corporate respondent. 


76. On March 20, 1972, respondent Brazil was present at Del 
Stoneburner Livestock Auction Market and purchased 8 sheep for 
his own account. On the same day, Tony G. Brazil was at the 
stockyard and purchased 10 drop calves for Sebastapol Meat 
Company; 2 veal calves for Johnson Meat Company, a livestock 
slaughterhouse; and 9 veal calves, a drop calf and 3 steers for his 
own account in addition to the calf purchases referred to in 
Findings of Fact 43 which he made for corporate respondent. 


77. Both respondent Brazil and Tony G. Brazil were consistent- 
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ly present and purchased livestock at the Del Stoneburner Live- 
stock Auction Market’s sales during the period January through 
April of 1972. During that period Tony G. Brazil regularly pur- 
chased calves for persons and firms other than the corporate re- 
spondent. Respondent Brazil was usually present at the stock- 
yard when Tony G. Brazil was purchasing veal calves for the 
corporate respondent. (Tr. pp. 156, 212-213, 216-221, 235-236, 
596; CX 68; Tr. pp. 477-479) 


78. During January through April of 1972, Del Stoneburner 
Livestock Auction Market sold livestock in the following order: 
drop calves, sheep, hogs, fresh cows and springers, cattle sold by 
the head, light veal calves and feeder calves, heavy calves, heavy 
steers, beef cows, and then drop calves again. 


CONCLUSIONS 


All contentions of the parties raised in this proceeding, whether 
or not specifically stated herein, have been considered in the light 
of the record evidence in arriving at the preceding findings and the 
conclusions which follow. 


Respondents having conceded the jurisdictional aspects of this 
case, three issues remain for consideration, i.e., whether: 


1. the corporate respondent failed to pay, when due, the full 
purchase price for livestock purchased in commerce for slaughter; 


2. the respondent Brazil maintained a substantial ownership 
interest in the corporate respondent while engaged in business as 
a dealer and market agency under the Act; and 


3. the corporate respondent’s livestock purchasing practices 
restricted competition in the purchase of calves in commerce. 


In pertinent part sections 202 and 312 of the Act'(7 U.S.C. 192 
and 213) read as follows: 


1. In addition the Act gives the Secretary of Agriculture jurisdiction over certain 
persons and activities described therein. These include the activities of packers, 
dealers and market agencies operating in commerce. Section 201 of the Act (7 
U.S.C. 191) defines a packer as ‘“‘. . . any person engaged in the business (a) of 
buying livestock in commerce for purposes of slaughter . . .’’ It defines market 
agency in section 301 of the Act (7 U.S.C.201) as ‘‘.. . any person engaged in the 
business of (1) buying or selling in commerce livestock on a commission ba- 
sis .. .”’ The same section defines a dealer as ‘‘. . . any person, not a market 
agency, engaged in the business of buying or selling in commerce livestock, . . . 
‘on his own account...” 
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Sec. 202. It shall be unlawful with respect to livestock, meats, meat 
food products, livestock products in unmanufactured form, poultry, or 
poultry products for any packer or any live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in commerce; or... 


(e) Engage in any course of business or do any act for the purpose or 
with the effect of manipulating or controlling prices in commerce, or of 
creating a monopoly in the acquisition of, buying, selling, or dealing in, 
any article in commerce, or of restraining commerce; or... . 


Sec. 312. (a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in connection with determining whether 
persons should be authorized to operate at the stockyards, or with the re- 
ceiving, marketing, buying or selling on a commission basis or otherwise, 
feeding, watering, holding, delivery, shipment, weighing or handling, in 
commerce, of livestock. 


(b) Whenever complaint is made to the Secretary by any person, or 
whenever the Secretary has reason to believe, that any stockyard owner, 
market agency, or dealer is violating the provisions of subdivision (a), the 
Secretary after notice and full hearing may make an order that he shall 
cease and desist from continuing such violation to the extent that the 
Secretary finds that it does or will exist. 


As discussed below in greater detail we conclude upon the basis 
of the findings of fact herein that respondents violated sections 
202 and 312 of the Act on all three points at issue. 


1. Failure to pay for livestock when due 


Respondents argue that corporate respondent paid, when 
due, the full purchase price of all livestock it purchased in com- 
merce during the period January 3, 1972, through April 27, 1972. 
While respondents concede that payment for the livestock pur- 
chased was not made before the close of the next business day 
following the purchase of the livestock, respondents appear to rely 
on that portion of section 201.43(b)* of the regulations issued 
under the Act (9 CFR 201.43(b)) which permit a packer to take 
longer to pay if certain conditions exist. 


2. Sec. 201.43(b) Purchasers to pay promptly for livestock. 


Each packer . . . purchasing livestock shall, before the lcose of the next busi- 
ness day following the purchase of livestock and the determination of the amount 
of the purchase price, transmit or deliver to the seller or his duly authorized 
agent the full amount of the purchase price, unless otherwise expressly agreed 
between the parties before the purchase of the livestock. Any such agreement 
shall be disclosed in the records of any market agency or dealer selling the live- 
stock, and in the purchaser's records and on the accounts or documents issued by 
the purchaser relating to the transaction. . . (emphasis added) 
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Respondents see their compliance with Section 201.43(b) of the 
regulations ‘“‘through the conduct of the parties over the months 
of the various transactions fin]that they agreed to the method of 
billing and payment, even though they did not express their 
agreement in words’’ (brief page 9). Similar contentions that 
agreements existed which extended credit for livestock purchases 
have been considered before. In In re Sebastopol Meat Company, 
Inc., 28 A.D. 435, 441 the Judicial Officer held: 


‘Respondents argue that they had credit arrangements with the sellers 
which would not require them to pay for livestock by the lcose of the day 
following purchase. This argument seems to be simply that the sellers did 
not cut respondents off for late payments. Such a situation hardly con- 
stitutes an agreement for credit and the testimony of the sellers is that 
they had no credit arrangement with respondents.”’ 


The same situation prevails here. There is no evidence of an 
express agreement between the corporate respondent or the 
stockyard owners. On the contrary the testimony of the sellers is 
that they had no arrangement to extend credit Findings of Fact 
15, 26, 37, 48, 59. Absent such arrangement, payment was due 
“before the close of the next business day following the purchase 
of livestock and the determination of the amount of the purchase 
price.” 


The corporate respondent’s failure to pay for livestock pur- 
chases when due violated Section 202(a) of the Act and 
Section 201.43(b) of the regulations. In re Sebastopol Meat 
Company, Inc., supra. and cases cited at page 44.1. 


2. Ownership and Control by Respondent Brazil 
Section 201.68 of the regulations (9 CFR 201.68) provides, in 
part that: 


(a) No packer, officer, agent, or employee of a packer, or person who owns 
a substantial interest in a packer, shall independently . . . operate as a 
market agency purchasing livestock on a commission basis, or as a dealer . 


(b) No dealer or market agency purchasing livestock on a commission 
basis . . . shall independently, or in combination with others, or through 
any corporate or other device, have a substantial ownership interest in, 
finance, or participate in the management or operation of any packer sub- 
ject to the Act; nor shall any packer permit any such dealer or market 
agency . . . independently or in combination with others, or through any 
corporate or other device, to have a substantial ownership interest in, 
finance, or participate in the management or operation of the packer. 


The record shows that respondent Brazil is a dealer and market 
agency as defined by the Act, and owns 50 % of the stock of the 
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corporate respondent. It also shows that respondent Brazil 
participates in the management or control of the corporate re- 
spondent. He does the livestock buying for the plant and is 
consulted whenever any major corporate decision is made. 
Findings of Fact 63 and 64. 


The evidence also shows that respondent Brazil was notified by 
letter as early as July 12, 1967, that the Act prohibited this type 
of business relationship between a dealer and a packer. Having 
failed to bring his operations into compliance with the Act, re- 
spondent Brazil has violated Section 312(a) of the Act and Section 
201.68 of the regulations. By permitting such a relationship to 
continue the corporate respondent has also violated Section 202(a) 
of the Act and Section 201.68 of the regulations. The Judicial 
Officer of the Department has recognized that it is a long standing 
and settled policy of the Packers and Stockyards Administration 
to prohibit, as an unfair practice, packers from buying livestock 
for resale. In re Central Coast Meat, Inc., 33 A.D. 117, 137, 
appeal docketed, No. 74-1302 (9th Cir.). In that proceeding the 
Judicial Officer, at page 160, found that “. . . the overwhelming 
weight of the evidence compels the finding and conclusion that it 
is an ‘unfair’ practice, in violation of section 202 and 312(a) of the 


act (7 U.S.C. 192 and 213(a)), for a packer to engage in business 
as a dealer, or vice versa.” 


We reach the same conclusion in this case. (Tr. 305-306, 313- 
314) 


3. Restricting competition 


Here complainant alleges that the corporate respondent, 
during the period January 3, 1972 through April 26, 1972, vio- 
lated Section 202(a) and (e) of the Act and Section 201.70 of the 
regulation, by engaging in livestock purchasing practices which 
had the effect of restricting competition in the purchase of calves, 
in commerce. 


Section 201.70 of the regulations (9 CFR 201.70) provides: 


Each packer and dealer engaged in purchasing livestock, in person or 
through employed buyers, shall conduct his buying operations in competi- 
tion with, and independently of other packers and dealers similarly 
engaged. 

The record evidence shows that respondents employed Tony G. 
Brazil to make livestock purchases of veal and drop calves at the 
Petaluma Livestock Commission Company and the Del Stone- 
burner Livestock Auction Market. Findings of Fact 34, 45, 66. 
During that period of time Tony G. Brazil was registered with the 
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Packers and Stockyards Administration as a dealer and market 
agency. Finding of Fact 65. Also during that period and on the 
same days that he was purchasing calves for corporate respond- 
ent, he made substantial purchases of livestock including veal and 
drop calves for himself and for other packers and dealers. On the 
same days, respondent Brazil was also present at the stockyards 
making livestock purchases for himself and Armour and Com- 
pany. Findings of Fact 72 and 77. Both were present at 32 of the 
34 sales at the two stockyards during the period of time in con- 
troversy. CX 68. 


Since respondent Brazil, the half owner and vice president of 
the corporate respondent was in charge of the livestock procure- 
ment, and was present at the sales, we see no reason why he could 
not have made the purchases instead of Tony Brazil. Respondent 
Brazil is a qualified calf buyer, who regularly purchases calves for 
corporate respondent at the Santa Rosa Livestock Auction and 
for a number of years purchased corporate respondent’s calves at 
the Del Stoneburner Livestock Auction Market. Thus if corporate 
respondent had purchased its own calves, another regular and 
substantial buyer would have increased competition and would 
have added to the demand for the sale of drop calves. 


Respondents’ claim that respondent Brazil had other business 
to attend and was unable to arrive at the Petaluma and Del Stone- 
burner stockyards in time for the morning sale of drop calves, is 
not persuasive. Many of these activities, such as visiting the 
Armour plant in Dixon or going to look at cattle, were connected 
with his dealer and market agency business, and were activities in 
which he, as a packer, should not have engaged. See: Tr. pp. 570- 
600. 


At pages 46 and 47 of the main brief complainant asserts: 


‘Complainant does not contend that respondent must purchase 
calves at every stockyard in its trade territory or that it may not 
have an agent buy livestock for it. As Mr. Drake stated, com- 
plainant merely contends that corporate respondent may not 
obtain livestock in the manner shown. (Tr. 329-335) It has pre- 
viously been held to be a violation of section 202(a) of the Act and 
section 201.70 of the regulations for packers to refrain from com- 
peting with a registered dealer in the purchase of livestock where 
the packers had qualified buyers in the area and later purchased 
livestock from the dealer. In re James Allen and Son, 25 A.D. 
779, 805 (1966), aff'd, Swift v. U.S., 393 F.2d 247 Cir. 1968). Such 
facts cannot be distinguished in principle from those existing in 
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the present proceeding. In another case, the failure of packers to 
compete in the purchase of calves was also found to constitute a 
violation of the previous sections and of section 202(e) of the Act. 
In re Amco-Pac Corporation, 32 A.D. 1712, 1724 (1973).” 


We concur in such analysis by complainant and would add in 
conclusion that the actions of respondents constituted a violation 
of Section 202(a) and (e) of the Act, since such actions had the 
effect or the potential of restricting competition, whether or not 
such purpose was intended by the purchasing arrangements. 


4. Sanction 


A further matter for consideration here is the imposition of 
an appropriate sanction. On the basis of the foregoing findings 
and conclusions the respondents must be ordered to cease and 
desist from the unfair practices found to exist in this proceeding. 
Accordingly the order as proposed by complainant is entered 
herein. 


ORDER 


1. Respondent San Jose Valley Veal, Inc., its officers, direc- 
tors, agents and employees, directly or through any corporate or 
other device, in connection with its operations as a packer under 
the Act, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(2) Permitting persons engaged in the business of a dealer or 
market agency purchasing livestock on a commission basis, or 
owners, officers, agents or employees of such dealer or market 
agency, to have a substantial ownership interest in or to 
participate in its management or operation; 


(3) Failing to conduct its livestock buying operations, in 
commerce, in competition with other livestock buyers; and 


(4) Permitting persons with whom San Jose Valley Veal, 
Inc. should be competing for the purchase of livestock, to pur- 
chase livestock for its account. 


Respondent Manuel G. Brazil shall cease and desist from 
having a substantial ownership interest in any packer operation or 
from participating in the management, operation or control of any 
packer while he is engaged in the business of a dealer or market 
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agency subject to the Act. 


2. This order shall become effective on the tenth day after serv- 
ice thereof upon the respondents. 


(No. 16,521) 


In re H. R. Kroxstrom and Martin BAuGHER. P&S Docket No. 
5090. Decided May 29, 1975. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violating the Act and regulations in connection with their operations as a 
dealer and market agency with respect to their Custodial Account, accounts 
and records and accounts of sale as found herein. Respondents are suspend- 
ed as registrants under the Act for seven (7) days. 


Thomas Walsh, for complainant. 
John R. Toland, lola, Kansas, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the twenty-first day after service upon 
respondents. Respondents have demonstrated that their 
Custodial Account for Shippers’ Proceeds is in proper balance. 
Complainant has recommended that the order consented to by the 
respondents be issued. 
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FINDINGS OF FACT 


1. (a) H. R. Krokstrom and Martin Baugher, hereinafter re- 
ferred to as the respondents, are partners, doing business as 
Chanute Livestock Auction, with their principal place of business 
located at Chanute, Kansas, and whose mailing address is P.O. 
Box 241, Chanute, Kansas 66720. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operating 
the Chanute Livestock Auction stockyard, posted under the sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard. 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


(c) Respondent H. R. Krokstrom is, and at all times 
material herein was, also registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock in commerce, with his 
principal place of business located at Chanute, Kansas. 


(d) Respondent Martin Baugher is, and at all times material 
herein was, also registered with the Secretary of Agriculture as a 
market agency to buy and as a dealer to buy and sell livestock in 
commerce, with his principal place of business located at Liberty, 
Missouri. 


2. Respondents, during the period from April 30, 1974 through 
July 31, 1974, failed to maintain and use properly their Custodial 
Account for Shippers’ Proceeds, hereinafter referred to as the 
custodial account, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 

(a) As of April 30, 1974, respondents had outstanding 
checks drawn on their custodial account in the amount of 
$92,166.11, and had, to offset these checks, cash in their custodial 
account in the amount of $33,622.99, a draft deposited for 
collection in the amount of $5,367.60, and no current proceeds 
receivable, resulting in a deficiency of $53,175.52 in funds 
available to pay shippers’ proceeds; 


(b) As of May 31, 1974, respondents had outstanding 
checks drawn on their custodial account in the amount of 
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$63,854.72, and had, to offset these checks, cash in their custodial 
account in the amount of $38,214.66, deposits in transit in the 
amount of $463.30, and current proceeds receivable in the amount 
of $12,939.56, resulting in a deficiency of $12,237.20 in funds 
available to pay shippers’ proceeds; 


(c) As of June 28, 1974, respondents had outstanding 
checks drawn on their custodial account in the amount of 
$105,858.43, and had, to offset these checks, cash in their 
custodial account in the amount of $32,876.63, current proceeds 
receivable in the amount of $65,701.95, and no deposits in transit, 
resulting in a deficiency of $7,279.85 in funds available to pay 
shippers’ proceeds; 


(d) As of July 31, 1974, respondents had outstanding 
checks drawn on their custodial account in the amount of 
$28,587.45, and had, to offset these checks, cash in their custodial 
account in the amount of $24,274.45, a draft deposited for collec- 
tion in the amount of $3,901.36, no deposits in transit, and no 
current proceeds receivable, resulting in a deficiency of $411.64 in 
funds available to pay shippers’ proceeds. 


(e) Such deficiencies were due, in part, to respondents’ 
failure to deposit in their custodial account, within the time 
prescribed by the regulations, and amount equal to the proceeds 
receivable from sales of consigned livestock, due from the 
Chanute Livestock Auction, and from H. R. Krokstrom, an owner 
of, and partner in the Chanute Livestock Auction. 


3. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph III of the Complaint, 
transmitted or delivered accounts of sale to the consignors of live- 
stock which accounts failed to show the true and correct names of 
the purchasers of such livestock. Respondents retained copies of 
such accounts of sale as part of their records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondents have wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, and 213(a)), and sections 201.40, 
201.41, and 201.42 of the regulations (9 CFR 201.40, 201.41, 
201.42). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondents have wilfully violated sections 307, 312(a), and 401 of 
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the Act (7 U.S.C. 208, 213(a), 221), and section 201.43 of the reg- 
ulations (9 CFR 201.43). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Failing to deposit in their custodial account, within the time 
prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)), an amount equal to the proceeds receivable from sales 
of consigned livestock; 


2. Failing to otherwise maintain their custodial account in con- 
formity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); and 

3. Issuing accounts of sale which fail to show the true and cor- 
rect names of the purchasers of consigned livestock. 

Respondents shall keep and maintain accounts, records, and 


memoranda which fully and correctly disclose all transactions in- 
volved in their business as a market agency subject to the Act 
including accounts of sale to consignors which show the true and 
correct names of the purchasers of consigned livestock. 
Respondents H. R. Krokstrom and Martin Baugher are 
suspended as registrants under the Act for a period of seven days. 


The order shall become effective on the twenty-first day after 
service thereof upon the respondents; Provided, however, that if 
by any means or device whatever, all or part of the suspension 
period is not effectively served, and a court order is necessary to 
enforce the suspension period, this order is not intended to 
prevent the court from fixing the appropriate beginning date for 
the suspension period, even though it is different from the date set 
forth herein. 


Copies hereof shall be served upon the parties. 
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(No. 16,522) 


In re KENNETH K. SucroEDER. P&S Docket No. 5054. Decided 
May 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the issuance of insufficient funds 
checks and failing to pay when due for livestock purchased and received in 
commerce. Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


John E. Ford, for complainant. 
James L. Cutcher, Taylor, TX, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.) 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Kenneth K. Schroeder, herein referred to as the respond- 
ent, is an individual whose address is 3100 Sunrise, Round Rock, 
Texas 78664. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock, in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have suf- 
ficient funds on deposit in the account upon which such checks 
were drawn. 


Purchased at— Date of No. Head Dateof Check Amount of 
Check Payee Purchase Purchased Check Number Check 
Seguin Cattle Co. 1/30/74 51 1/30/74 _ $5,698.08 
Seguin, Texas 

Georgetown Comm. . 2/15/74 19 2/19/74 0891 3,920.06 
Georgetown, Texas 

Georgetown Comm. . 8/29/74 17 3/29/74 0905 2,786.57 
Georgetown, Texas 

Seguin Cattle Co. 4/10/74 21 4/10/74 0910 2,475.67 
Seguin, Texas 

Temple L/S Auct., Inc. 6/25/74 51 6/25/74 489 6,801.72 
Temple, Texas 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in finding of 
fact 2 above, purchased livestock, in commerce, and failed to pay, 
when due, the full purchase price for such livestock. 


4. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and 
maintain a general ledger of accounts showing assets, liabilities, 
and net worth. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 4 herein, re- 
spondent has wilfully violated secton 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the respondent has consented to the issuance of 
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the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing checks in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they were drawn to 
pay such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act, including a general ledger 
of accounts showing assets, liabilities, and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,523) 


In re GENE TuorP. P&S Docket No. 4875. Decided May 30, 1975. 


Packer operating as market agency — in violation of § 201.68 of regulations 
— Unfair practices — purchasing livestock for others as market agency — 
Competition in buying — restriction of — 


Where respondent violated the Act and regulations as found herein, respond- 
ent is ordered to cease and desist from such violations. 


Thomas Heinz, for complainant. 
Max B. Klein, Snohomish, Was., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
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This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The complaint, issued by the Administrator of the Packers 
and Stockyards Administration (P&SA) charges that respondent 
violated the Packers and Stockyards Act (‘‘the Act’’), and regula- 
tions issued thereunder, when respondent, while operating as a 
packer and as a dealer to purchase as a packer-buyer livestock for 
slaughter only, purchased livestock in commerce as a market 
agency buying on commission. 


On November 26, 1973, respondent filed an answer denying all 
the material allegations of the complaint and alleging that neither 
the Department of Agriculture nor the Secretary of Agriculture 
has jurisdiction in connection with this proceeding. The answer 
was accompanied by a request for oral hearing, which was held in 
Seattle, Washington, on August 27, 1974. It had been scheduled 
to begin February 6, 1974, but was adjourned to allow further 
opportunity for amicable disposition. Mr. Max B. Klein, Attor- 
ney at Law, Snohomish, Washington, Represented respondent. 
Complainant was represented by Thomas C. Heinz, Esq., Office 
of the General Counsel, United States Department of Agriculture. 


I 


Gene Thorp, hereinafter referred to as the respondent, is a 
partner in G&G Meats formerly located in Seattle, Washington 
and recently moved to Snohomish, Washington. At all times 
material herein he was engaged in the business of buying livestock 
in commerce for purposes of slaughter, buying livestock in 
commerce on a commission basis, and manufacturing meats and 
meat food products for sale and shipment in commerce. He was 
registered with the Secretary of Agriculture as a dealer packer- 
buyer to purchase livestock for slaughter only for G&G Meats and 
Thorp Meats. In addition he was operating as a packer within the 
meaning and subject to the provisions of the Act. 


Respondent was orally informed on June 7, 1972, by an official 
of the P&SA and again by letter dated July 12, 1973 that it is a 
violation of the Packers and Stockyards Act and regulations 
issued thereunder for a packer or packer-buyer to purchase live- 
stock on order for other individuals or firms or to operate as a live- 
stock dealer (other than as a packer-buyer purchasing livestock 
for his principal for slaughter purposes only). 


Notwithstanding these notices respondent purchased livestock 
in commerce as a market agency buying livestock for other parties 
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on commission on at least nine (9) different dates at the Tacoma 
Livestock Market at Spanaway, Washington for G&G Meats, 
Schenk Packing, E. Z. Cattle and Leo Mahre.' 


Respondent acted as buying agent for Schenk Packing Co., E. 
Z. Cattle Co. and Leo Mahre in those livestock transactions, and 
was paid a commission of $1.50 per head for such services by 
those customers. 


It is the long standing and well established policy of the United 
States Department of Agriculture (1) to consider and treat failure 
to compete as an unfair or unjustly discriminatory practice under 
the Act without requiring proof of actual injury to competition; 
and (2) to prohibit packers from engaging in the business of a 
dealer or market agency purchasing livestock on a commission 
basis on the grounds that such practice would constitute a poten- 
tial restriction of competition and control of market prices. 


II 


Respondent is a ‘‘packer’’ within the meaning of the statute’ 
and operated as a packer (Exhibit #36, #37). He is a wholesale 
meat distributor, primarily processing veal and making ham- 
burger (Tr. p. 86 and 92). 


In November 1965 respondent was registered as a ‘‘dealer’’ un- 
der the Act to engage in business as a “‘packer-buyer”’ buying for 
slaughter purposes only in interstate commerce for Thorp Meats 
of Snohomish, Washington (Exhibit #34, page 2 and Exhibit #35). 


He also applied for additional Registration under the Act in 
April 1972 to buy ‘only for slaughter as employee of a meat 
packer”’ on behalf of G&G Meats(Exhibit #34 page 1). 


Section 201.68(a) of the regulations promulgated under the Act 
(9 CFR 201.68(a)) provides in relevant part: 


No packer, officer, agent, or employee of a packer, or person who owns a 
substantial interest in a packer, shall independently, or in combination 
with others, or through any corporate or other device, operate as a market 
agency purchasing livestock on a commission basis . . . Provided, 
however, That the provisions of this section . . . shall not prohibit a packer 
or buyer from purchasing livestock for purposes of slaughter by such 
packer. 


1. See Complainant’s brief for dates and customers for whom purchases were 
made between 9/14/72 and 1/25/73. 

2. Section 201 (7 U.S.C. 191) defines ‘‘packer’’ as ‘‘any person engaged in the 
business (a) of buying livestock in commerce for purposes of slaughter, or (b) of 
manufacturing or preparing meats as meat food products for sale or shipment in 
commerce...” 
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Respondent when he purchased livestock for other parties in 
commerce on commission as a market agency violated the restric- 
tion and limitation of said § 201.68(a). 


Section 201.70 of the regulations (9 CFR 201.70) provides: 


Each packer and dealer engaged in purchasing livestock, in person or 
through employed buyers, shall conduct his buying operations in competi- 
tion with, and independently of, other packers and dealers similarly 
engaged. 


Respondent when he purchased livestock for other packers and 
dealers similarly engaged failed to conduct his buying operations 
in competition with and independently of the other packers and 
dealers. 


To the Extent that Respondent operated outside the bounds of 
said regulatory provisions it constituted ‘‘unfair, unjustly dis- 
criminatory or deceptive practice [s]”’ in violation of section 
202(a) of the Act (7 U.S.C. 192(a)).* 


The rationale that makes these practices and conduct the sub- 
ject of regulatory restriction and within the scope of the statutory 
prohibition is cogently set forth in testimony of Dr. Gerald 
Engleman, economist and Director of Industry Analysis Staff, 
P&SA.*‘ 


3. Section 202(a) of the Packers and Stockyards Act (7 U.S.C. 192 (a)) states 
that: 
It shail be unlawful with respect to livestock, meats, meat food products, 
livestock products in unmanufactured form, poultry or poultry products 
for any packer or any live poultry dealer or handler to: (a) Engage in or use 
any unfair, unjustly discriminatory, or deceptive practice or device in com- 
merce. 


4. In part, Dr. Engleman said: 


“Why is it unfair for a packer to buy livestock in a market as a packer and 
in the same market and at the same time as a dealer or buying agency for 
another packer? 


The first result of this practice in any type of market is a lessening of com- 
petition between two competitors. From this, it follows that prices paid for 
livestock tend to be reduced in that market where competition has been 
lessened. The lower prices paid by these two competitors give them an un- 
fair competitive advantage over other packers. Those packers who buy 
livestock in other, more competitive, markets and sell their meat products 
in the same wholesale meat market suffer injury, because with comparable 
efficiency they are unable to make comparable returns. 


This injury handicaps these businesses in meeting the competition of other 
competitors in the same line of business. And this handicap in no way 


. continued... 
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In summary by way of extreme illustration perhaps, the point 
is dramatically made when buyers who in the normal course of 
business should be competing with each other to purchase live- 
stock, funnel all of their purchases through one buyer. The 
strangulation control is obvious in this illustration. It varies only 
in degree from the facts herein. A bidder representing several 
buyers, as shown herein, to that extent restricts competition and 
triggers the ripples across the industry that, Dr. Engleman’s 
testimony describes. 


The evidence of respondent attempting to establish that com- 
petition was not in fact diminished by his operations ‘is inaccurate 
and unpersuasive. 


III 


Respondent has engaged in unfair practices in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
sections 201.68(a) and 201.70 of the Regulations (9 CFR 201.68(a) 
and 201.70). 


The cease and desist order requested by the complainant should 
be issued. 


ORDER 


Respondent, at all times in which he is engaged in business as a 
packer or owns a substantial interest in a packer, shall cease and 
desist from: 


. continued .. . 
relates to their relative efficiency, the quality of their product, or the 
associated services they provide their customers. That is why this 
practice, and unfair competition in general, tends to distort the process of 
competition. It awards victory, not on the basis of efficiency, quality, or 
service, but on the basis of their unfair competitive advantage in livestock 
procurement. 


The other parties against whom the practice is unfair are the suppliers of 
livestock — primarily farmers, ranchers, producers, and livestock feeders. 
Prices for the livestock they take to market will have been lowered by the 
lessening of competition and restraint of trade between the two or more 
parties, between a packer and a dealer, or between a packer and a competi- 
tive packer or packers. Similarly, other sellers of livestock at a market 
where competition has been lessened by this practice are injured because 
they have not received a fully competitive price.’’ (Exhibit #39, pages 8-9). 


5. Such as evidence attempting to show that purchases were never made for two 
packers at the same market, or that purchases were made of ‘‘different types” or 
different ‘‘class [es] of cattle’ in non-competitive categories. This is clearly 
contradicted by record evidence. 
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1. Owning any shares of stock or any other right title or 
interest, financial or otherwise, in any livestock dealer or market 
agency operation and from participating in the management, 
operation or control of any livestock dealer or market agency 
operation; and 


2. Failing to compete in the conduct of his livestock purchasing 
operations with, and independently of, livestock dealers, market 
agencies purchasing livestock on a commission basis, and pack- 
ers. 


This order shall be effective on the first day of service upon re- 
spondent.* 


(No. 16,524) 


In re Bitty E. DunnicaAn, Jor Sxkaacs, and Jor Stewart. P&S 
Docket No. 4915. Decided December 18, 1974. 


Accounts and records — incomplete or incorrect — Custodial Account for 

Shippers Proceeds — deficiencies in — Proceeds of sale — misuse of — Im- 

proper practices — permitting purchase of consigned livestock for own ac- 
count — Sanction 


Where respondents violated the Act and regulations as found herein, respond- 
ents are suspended as registrants under the Act until the deficit in their 
custodial account is eliminated. 


Thomas Heinz, for complainant. 
William E. Scent, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the ‘“‘Act’’, instituted by a 
complaint filed on March 4, 1974, by the Acting Administrator of 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. 


*The Decision and Order became final on May 30, 1975. —Ed. 
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The complainant charges respondents with numerous violations 
of Sections 307, 312(a), and 401 of the Act such as: use of funds, 
received as proceeds from the sale of livestock consigned to them, 
for their own purposes; failure to maintain and use properly their 
custodial account; the purchase by one of the respondents, for his 
own speculative account, livestock consigned to respondents for 
sale on a commission basis; the employment of a dealer, within 
the meaning of the Act, as auctioneer, who was engaged in buying 
livestock as a dealer, for his own account, and for the accounts of 
others; and failure to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in re- 
spondents’ business. ' 


On March 22, 1974, the respondents filed an answer which 
denied the allegations of the complaint and requested an oral 
hearing. 


Oral hearing was held before me in Paducah, Kentucky, on July 
23, 1974. Mr. William E. Scent, Attorney at Law, Hopkinsville, 
Kentucky, appeared for and on behalf of the respondents. Com- 
plainant was represented by Thomas C. Heinz, Office of the 
General Counsel, United States Department of Agriculture. 


At the start of the hearing an opening statement was made on 


behalf of respondents containing admissions as to many of the 
facts alleged in the complaint. 


FINDINGS OF FACT 


1. Billy E. Dunnigan, Joe Skaggs, and Joe Stewart, 
hereinafter referred to as ‘“‘respondents’’, are partners, d/b/a 
Mayfield Livestock Market, with their principal place of business 
located in Mayfield, Kentucky. 


2. Respondents are and at all times material herein were: 


a. Engaged in the business of conducting and operating the 
Mayfield Livestock Market, Mayfield, Kentucky, a posted stock- 
yard under the Act, hereinafter referred to as the ‘‘stockyard’’; 


b. Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for their own account; and 


1. The investigation by complainant which led to the charges involved in this 
proceeding was initiated at the specific request of the respondents, upon their 
discovery of major irregularities in their accounts. 
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c. Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


3. Respondents during the period from August 21, 1973, 
through September 11, 1973, used funds received as proceeds 
from the sale of livestock consigned to them for sale on a commis- 
sion basis for purposes of their own and for purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to owners and consignors of livestock, and failed to 
maintain and use properly their custodial account for shippers’ 
proceeds thereby endangering the prompt accounting therefor, 
and payment of the portion thereof due the owners or consignors 
of livestock. 


a. As of August 21, 1973, the respondents had outstanding 
checks drawn on their Custodial Account for Shippers’ Proceeds 
in the amount of $158,782.06. To offset said checks, respondents 
had cash in said bank account in the amount of $5,610.68, and 
current proceeds receivable in the amount of $66,414.30. After 
offset there remained a deficiency of $86,757.08 in funds available 
to pay shipper’s proceeds. 


b. As of September 11, 1973, the respondents had 
outstanding checks drawn on their Custodial Account for 
Shippers’ Proceeds in the amount of $98,485.43. To offset said 
checks, respondents had cash in said bank account in the amount 
of $4.64, and current proceeds receivable in the amount of 
$40,703.10. After offset there remained a deficiency of $57,777.69 
in furds available to pay shippers’ proceeds. 


c. Such deficiencies were due, in part, to respondent’s 
failure to deposit in their Custodial Account for Shippers’ 
Proceeds, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from (1) sales of 
consigned livestock, and (2) sales of consigned livestock to its 
owners and employees. 


d. Such deficiencies were due, in part, to respondents’ use of 
custodial funds for purposes of their own as set forth below. 
Date of Cus- Purpose 
todial Check Amount Payee of Check 


8/25/73 $9,000.00 Lawrence Sirls Replace partner’s 
N.S.F. check 
9/3/73 7,000.00 Billy Dunnigan Pay Back Loan 
9/3/73 7,000.00 Joe Stewart Pay Back Loan 
9/3/73 7,000.00 Joe Skaggs Pay Back Loan 
9/7/73 1,400.00 Mayfield Transfer Funds 





1000 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 997 


Date of Cus- Purpose 
todial Check Amount Payee of Check 
Livestock to Hog Account 
9/11/73 3,200.00 Mayfield Transfer Funds 
Livestock to Hog Account 


e. Such deficiencies were attributable to some extent to the 
checkwriting and bookkeeping practices, prior to August 1, 1973 
of respondent’s former bookkeeper. However, all checks drawn on 
respondents’ custodial account have been paid (Tr. 47, 58-60, 62- 
63). 


4. Respondents, at the stockyard, on or about the seven dates 
set forth in paragraph III of the complaint permitted Billy E. 
Dunnigan, a partner, to purchase for his own speculative account 
livestock consigned to respondents for sale on a commission basis. 


5. Respondents, at the stockyard, during the period from 
January 8, 1973, through July 23, 1973, employed Roscoe Bur- 
gess, a dealer within the meaning of the Act, and used Mr. Bur- 
gess as their auctioneer while said Roscoe Burgess was engaged in 
buying livestock, as a dealer, for his own account and for the 
accounts of others on 16 occasions set forth in paragraph IV of 
the complaint. 


6. Respondents, during the period from on or about April 2, 
1973, through September 11, 1973, in connection with their 
market agency operations subject to the Act, failed to keep 
accounts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in their business in that respond- 
ents: 


a. Failed to keep a general ledger of accounts showing as- 
sets, liabilities, income, expenses and net worth or capital; 


b. On or about the dates and in the transactions set forth in 
paragraph V(b) of the complaint issued purchase invoices which 
failed to show the true and correct names of the purchasers of 
consigned livestock; 


c. On or about the dates and in the transactions set forth in 
paragraph Vic) of the complaint issued accounts of sale to 
consignors of livestock which accounts failed to show the true and 


correct names of the purchasers; 


d. In conjunction with the transactions referred to in para- 
graph c above, respondents failed to show the true and correct 


names of the consignors of such livestock on the accounts of sale; 
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and 


e. Respondents retained copies of such invoices and accounts 
of sale referred to in paragraphs b, c, and d above as a part of their 
records. 


CONCLUSIONS 


1. By reason of the facts set forth in finding of fact 3, which are 
admitted by respondents, respondents have willfully violated 
sections 307 and 312(a) of the Act (7 U.S.C. 208 and 213(a)), and 
sections 201.40, 201.41 and 201.42 of the regulations issued under 
the Act (9 CFR 201.40, 201.41 and 201.42). 


2. With respect to finding of fact 4, respondents admit the 
transactions on the dates specified in paragraph III(a) of the 
complaint by Billy E. Dunnigan, one of the respondents, but 
assert that he was not a “‘ringman’”’ as alleged in the ccmplaint 
and further assert that Mr. Dunnigan received no commission on 
such purchases which were made on behalf of the Reelfoot 
Packing Company (Tr. 9, 80-86). In connection with finding of 
fact 5 respondents admit the purchases stated in paragraph IV of 
the complaint and the employment of Roscoe Burgess as their 
auctioneer. Respondents contend however that the purchases at 
respondents’ stockyard were made by Kenneth Burgess and that 
they were not aware of any business or partnership relationship 
between Kenneth and Roscoe Burgess. The record evidence shows 
however: (1) that respondents knew ‘‘they buy a lot as Burgess 
Brothers” (Tr. 31); (2) Roscoe and Kenneth Burgess are 
registered with the Packers and Stockyards Administration as a 
partnership engaged as livestock dealers (Tr. 13, CX IV-1); and 
(3) Roscoe Burgess was employed by the Abraham Cattle 
Company to buy cattle on commission (Tr. 20-26; Exhibits CX 
IV-3, IV-4, IV-5). 


While the contentions raised by respondents present close 
questions for consideration, we nevertheless believe that the 
record evidence supports the conclusion that respondents, based 
on findings of fact 3 and 4, engaged in discriminatory as well as 
unfair and deceptive practices in willful violation of Sections 307 
and 312(a) of the Act (7 U.S.C. 208 and 213(a)) and sections 
201.57 and 201.66 of the regulations (Tr. 66-67, 71-75). 


3. On the basis of the facts set forth in finding of fact 6, which 
are admitted by respondents, respondents have willfully violated 
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sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), and 
221) and section 201.43 of the regulations (9 CFR 201.43). 


4. The only remaining issue to be considered here is the sanc- 
tion to be imposed. While respondents’ brief appears to acquiesce 
in the issuance of a cease and desist order, at least with respect to 
findings of fact 3 and 6 complainant would also recommend a 
suspension for seven days’ and thereafter until respondents 
demonstrate that their custodial account deficit has been 
eliminated. 


Even though the sanction recommended by complainant is a 
moderate one, we believe that in the light of the mitigating cir- 
cumstances of this case, that portion of the proposed suspension, 
which provides for a seven day suspension, should not be 
imposed. 


While the violations were willful in the sense that they were in 
careless disregard of the statutory requirements, (particularly 
with respect to the misuse of custodial funds), we nevertheless are 
persuaded to offer some leniency to respondents because of the 
mitigating factors. Although it has been established that re- 
spondents violated provisions of the Act and regulations 
promulgated thereunder, the record shows that respondents, 
upon ascertaining that there were substantial shortages in their 
custodial account, took prompt and effective actions to remedy 
the deficiencies and protect their producer-customers by causing 
an audit to be made by a certified public accountant, notifying the 
Packers and Stockyards Administration of their problem, and 
requesting the Administration’s assistance in remedying the 
situation. We believe respondents have suffered considerably by 
reason of the financial loss they sustained through the actions of 
their bookkeeper, their subsequent loss of business, and the 
cancellation of their surety bond which necessitated posting a 
cash bond at an additional expense of some $2,000.00 per year 
(Tr. 50, 55-56, 62, 76-77, 89-92). 


There is some confusion however, about the current status of 
respondents’ custodial account. Evidence in the record indicates 
that respondents, to the apparent satisfaction of the Packers and 
Stockyards Administration and their accountant, have done 
everything possible since the latter part of September 1973 to put 
all of their accounts in proper order (Tr. 52, 56, 70-71, 95-96). On 


2. Since respondents regularly conducted one sale per week the seven day 
suspension would prevent respondents from conducting only one sale. 
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the other hand as complainant notes in his brief, and respondents 
concede in their brief, no documentary evidence was introduced at 
the hearing to show that the custodial account deficit has been 
eliminated. We do know that a deficit did exist in August and 
September 1973 (Finding of Fact 3 a and b). Therefore we believe 
it necessary, in order to protect consignors of livestock who deal 
with respondents (Tr. 65-66), to adopt complainant’s proposal 
that respondents’ be suspended until they demonstrate that the 
custodial account deficit has been eliminated. Since this decision 
will not become final for a period of thirty-five days after service, 
respondents should have ample time to demonstrate to complain- 
ant that their custodial account is in balance, and to permit the 
issuance of a supplemental order, before the suspension ordered 
herein becomes effective. If however such account is not in 
balance then the suspension will become effective and remain in 
effect until the deficit is eliminated. 


ORDER 


1. Respondents shall cease and desist from: 


a. Using funds received as proceeds from the sale, in 
commerce, of livestock handled on a commission basis for 
purposes of their own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers; 


b. Making such use of shippers’ proceeds in their possession 
or control as will in any manner endanger or impair the faithful 
and prompt accounting therefor, and payment of the portions 
thereof due to the person or persons entitled thereto; 


c. Failing to deposit in their Custodial Account for 
Shippers’ Proceeds within the time prescribed by section 201.42(c) 
of the regulations (9 CFR 201.42(c)) an amount equal to the 
proceeds receivable from the sale of consigned livestock; 


d. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 


e. Permitting auctioneers and other employees of respond- 
ents engaged in the actual conduct of auction sales to purchase 
livestock out of consignment for any purpose; 


f. Purchasing livestock consigned to them for sale on a com- 
mission basis for their own speculative accounts; 
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g. Issuing accounts of sale which fail to show the true and 
correct names of the buyers and consignors of consigned live- 
stock; 


h. Issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock. 


2. Respondents shall keep accounts, records, memoranda 
which fully and correctly disclose all the transactions involved in 
their business as a market agency or dealer subject to the Act 
including: 


a. A general ledger containing accounts showing all assets, 
liabilities, income, expenses and net worth or capital; 


b. True and correct copies of accounts of sale showing the 
names of the consignors and buyers; and 


c. True and correct copies of invoices showing the names of 
the buyers. 


3. Respondents are suspended as registrants under the Act 
until they demonstrate the deficit in their custodial account has 
been eliminated. 


4. This order shall become effective on the sixth day after the 
decision and order become final.* 


5. Pursuant to the Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this decision and order 
become final without further procedure 35 days after service 
hereof, unless appealed to the Secretary by a party to the 
proceeding within 30 days after service, as provided in Sections 
202.16 and 202.18 of the Rules of Practice (9 CFR 202.16, 202.18). 


6. Copies hereof shall be served on the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,525) 


THe NATIONAL FARMERS ORGANIZATION, INC. v. GOLDMINE CATTLE 
Co., Inc. P&S Docket No. 4871. In order issued June 11, 
1975, by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final on December 18, 1974. — Ed. 
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(No. 16,526) 


ALBERT VAN DAMME v. Bruce WAGNER. P&S Docket No. 4866. 


In order issued May 29, 1975, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 16,527) 


JOHN E. WAGENBLAST and JACKLYN WAGENBLAST v. THE MADRAS 
Auction YARD, Inc. P&S Docket No. 4996. In order issued 
May 29, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,528) 


Mrs. LEE WAGENBLAST v. THE MapraAs AucTIon YARD, Inc. P&S 
Docket No. 5015. In order issued May 29, 1975, by Donald 
A. Campbell, Judicial Officer. 
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MartTIN Propuce Company, Inc. v. Diamonp C. INc. 
PACA Docket No. 2-3758. Default 


Oxray Propuce Co. v. Farm To Market, Inc. PACA 
Docket No. 2-3743. Default 


OxNARD FROZEN Foops CoopEerRATIVE v. Squire Foop Dis- 
TRIBUTORS, Inc. PACA Docket No. 2-3755. Default 
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PATTERSON Propuce Co., Inc. v. TERMINAL VEGETABLE Co., 
Inc. PACA Docket No. 2-3374. Delivered sale — 
grade requirements — Alleged breach of contract — 
Burden of proof — failure to sustain — Reparation ......... 


Potato Service, Inc. PACA Docket No. 2-3753. Consent 
order — Sanction 


Potato Sates, Inc. v. Diamonp C. Inc. PACA Docket 
No. 2-3757. Default 


R. F. Taptett Fruit & Cotp StoraGcE v. Evizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3770. Default .. 


Rosert E. Harvey, Jr. Propuce v. Bert P. Castile. 
PACA Docket No. 2-3746. Default . 


Scuoepre, Davin v. Fresn Foops, Inc. PACA Docket 
No. 2-3470. Dismissal — on authorization of both 


parties . 


Senini Arizona, Inc. v. Evizonpo Brotuers Propuce, 
Inc. PACA Docket No. 2-3763. Default 


Six L’s Pacxinc Company, Inc. v. BLiue IsLanp, INc. 


PACA Docket No. 2-3660. Order neni motion to 
reopen after default 


TripLtE E. Propuce Corp. v. Ext Dorapo Satss, INc. 
and/or Foop Fair Stores, Inc., a/k/a Wine Wor.p 
Propuce Co. PACA Docket No. 2-3596. Order of 
dismissal 


VALLEY Avocapo Sates, Inc. v. JAIME AGUILAR PRODUCE. 
PACA Docket No. 2-3747. Default 


Victor Fruit Growers, Inc. v. Arr TRANSPORT SYSTEMS, 
Inc. PACA Docket No. 2-3738. Order for undisputed 
amount 


WASHINGTON Frum & Propuce Company v. ELIzonpo 
Bros. Propuce, Inc. PACA Docket No. 2-3771. De- 
fault 


YAKIMA Fruit & Cotp Storace Co. v. ELizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3773. Default . 
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(No. 16,529) 


M. Caratan, Inc. v. JosepH NoTariaAni & Co. PACA Docket No. 
2-3282. Decided June 9, 1975. 


Sales contract — alleged recission of — Burden of proof — failure to sustain 
—Damages — resulting from complainant’s breach of contract — measure 
of — Reparation for balance due 


Where respondent accepted the grapes in issue under the terms of the original 
contract, respondent is liable to complainant for the purchase price thereof, 
less damages resulting from complainant’s breach of contract in the amount 
of $4,969.61 plus the amount of $3,300.39 already paid complainant by re- 
spondent thereon, for a total due and owing complainant of $984.00 for 
which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $5,953.61 in connection 
with a transaction involving a carload of grapes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $3,000, the parties waived oral hearing. According- 
ly, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 
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1. Complainant, M. Caratan, Inc., is a corporation whose 
address is Route 2, Box 258, Delano, California. 


2. Respondent is a partnership composed of Letizia Notariani, 
William Notariani, Elizabeth Cognetti, Herbert Braida, and 
Charles Braida, doing business as Joseph Notariani & Co., whose 
address is 2 Bogart Place, Scranton, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On September 11, 1973, in the course of interstate com- 
merce, complainant sold to respondent one carload, or 1,620 lugs, 
of Thompson Seedless grapes, Columbine brand, at an agreed 
price of $5.50 per lug, f.o.b. shipping point in California, plus 
palletizing service of 5 cents per lug, plus precooling charges of 15 
cents per lug, plus a Ryan Recorder charge of $20, for a total 
contract price of $9,254 for the load. 


4. The sale between the parties was negotiated by a broker, 
Dan Garcia, Salinas, California, who issued his confirmation No. 
5322 in connection with the transaction. 


5. At 7 p.m. on September 12, 1973, and pursuant to the con- 
tract set forth above, complainant shipped from loading point in 


the State of California to respondent at Scranton, Pennsylvania, 
1,620 lugs of grapes meeting contract requirements in car SFRC 
56213 equipped with a Ryan Recorder. 


6. The shipment arrived in Scranton on September 20 and was 
Federally inspected there at 9 a.m. the following day, September 
21, upon the application of respondent. The results of that 
inspection, in relevant part, are as follows: 


Condition of equipment: Temperature controls in operation. Adjustable 
load dividers in place each side of doors. 


Condition of load: . . . 3 pallets show lugs riding off cleats and sunken from 
1 to 6 inches below load level. 


Temperature of product: At doors, top 40° F., bottom 41°F. 


Condition: .. . Range from 3 to 17 % in most lugs, none in some, average 
6 % shattered berries. Range from 1 to 84 % in most lugs, none in many, 
average 16 % wet and sticky berries due to juice from shattered berries and 
decay, highest percentages occurring in ‘‘B”’ end of car. Decay averages 


1%. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1 only 
account of condition. 


Remarks: Inspection and certificate restricted to product and lading in top 
layer of load. 
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7. At2 p.m. on September 21, 1973, an inspection was made in 
Scranton, Pennsylvania, of the contents of car SFRC 56213 by the 
Railroad Perishable Inspection Agency. The certificate issued by 
the RPIA showed the grapes loaded in the car as follows: 9 layers 
high, 6 rows wide, and 30 stacks long. The certificate further 
stated that the lading was defective in that 1 x 4 x 47.5 inch 
boards across the top center stack pallet units were not nailed to 
all container ends. Damage was shown as 105 boxes requiring re- 
cooperating attention, of which 21 were made good, contents 
intact and undamaged. The number of bad order boxes was listed 
as 84, with the principle type of damage being depressed covers. 
The certificate further noted that many boxes, mostly in the ‘‘B”’ 
end of the car, were moved irregularly cross-wise 1 to 2 inches, 
with 1 end off the cover cleats and pressing into the lids of the 
boxes below. Some stacks were observed to have settled 2 to 6 
inches. 


8. The results of the inspections set forth above were trans- 
mitted by respondent to the broker, who in turn relayed the in- 
formation to complainant. Complainant then authorized the 
broker to inform respondent that the grapes could be sold, but 
that liability for the grapes could not be settled until complainant 
had been more fully informed of the circumstances surrounding 
the shipment. The broker then issued an undated ‘‘Corrected Con- 
firmation of Sale’’, noting that for these grapes ‘Price to be 
established after sales’. 


9. Respondent disposed of the grapes and in an undated ac- 
counting rendered to complainant, showed gross proceeds of 
$5,670, charges (including freight) of $2,369.61, and net proceeds 
of $3,300.39. 


10. The net proceeds of $3,300.39 have been paid to and 
accepted by complainant as an undisputed amount due in 
connection with this transaction. 


11. The formal complaint was filed on February 7, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase, receipt and acceptance of this carload of grapes 
by respondent is not in dispute. Likewise undisputed is the fact 
that the grapes conformed to contract requirements at shipping 
point. Respondent denies that it is liable to complainant for the 
f.o.b. contract price, however, on the ground-apparently-that the 
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contract of sale was rescinded by the parties and was replaced by 
a contract of consignment. It appears to be respondent’s position 
that it has fully performed in accordance with the alleged consign- 
ment and is therefore under no further obligation to complainant 
in connection with this shipment. 


As the moving party, respondent has the burden of proving, by 
a preponderance of the evidence, that the sales contract of 
September 11, 1973, dealing with this load was superseded and 
replaced by a later contract of consignment. Griffin & Brand of 
McAllen, Inc. v. Kaplan’s Fruit & Produce Co., Inc., 25 A.D. 
918. In our review of the evidence before us, we conclude that re- 
spondent has failed to sustain this burden. While complainant did 
authorize the sale of the grapes by respondent, it appears that this 
was done for the narrow purpose of conserving the goods, and was 
not intended nor understood to be an alteration or rescission of the 
original contract of sale made between the parties. Accordingly, 
we find that the rights and liabilities of the parties herein are to be 
determined in accordance with the contract of sale of September 
11, 1973. 


Respondent’s acceptance of the grapes in car SFRC 56213 
rendered it liable to complainant for the agreed f.o.b. contract 
price, less any monies already paid to complainant in connection 
with this load, and less provable damages caused by any breach of 
contract by complainant in connection herewith. The burden of 
proving both breach and damages, by a preponderance of the evi- 
dence, rests upon respondent. Moritz v. Tannous, 21 A.D. 158. 


Respondent contends that the grapes in car SFRC 56213 were 
not properly loaded and braced by complainant prior to departure 
from shipping point, and that the load subsequently shifted in 
transit, resulting in damage to the load. As proof of its conten- 
tion, respondent points to the results of the two inspections made 
of this load in Scranton on September 21 (Findings of Fact No. 6 
and 7). Complainant, however, in an effort to rebut respondent’s 
evidence regarding the cause of the damage to the grapes, argues 
that the car received unusually rough handling in transit, which 
caused the load to shift. As evidence of this argument, respondent 
offered the tape from the Ryan Recorder which was in this car, 
and also the statement of an official, Frank Hiscock, of Ryan 
Instruments, Inc. An examination of the tape reveals an irregular 
pattern thereon, apparently registering for about 12 hours, a fact 
to which Mr. Hiscock, in a letter to complainant dated January 
14, 1974, addresses himself as follows: 
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Ryan No. 105822 will register side shocks and if it is mounted on the car 
side wall, it will indicate any severe end shocks to the car such as are 
experienced in humping. If we assume that the Ryan was so mounted, 
somewhere, 32 hours from the Delano loading, Ryan No. 105822 
experienced 12 hours of freight yard humping. 


We regret that we are unable to determine how severe this action was. 


We think the evidence is sufficient to establish that the produce 
in this car was not properly loaded and braced, in that the 1 x 4 x 
47.5 center strip was not nailed to all container ends which it 
covered. This, as pointed out by A. J. Ruth, District Inspector for 
the RPIA (Exhibit 1A of the answering statement), means that 
the lading did not comply with the Uniform Classification Com- 
mittee Test Shipping Permit 85-1265, a copy of which is contained 
in the Department’s records and of which we take official notice. 7 
CFR 47.25(f). We do not think the evidence is sufficient to 
establish that the car was handled by the carrier in an unusually 
rough manner while in transit. But even assuming that the car 
had received unusually rough handling in transit, there is nothing 
to show that such handling would have caused the damage we 
have here, if the goods had been properly loaded and braced in the 
car. 


The Department’s regulations, 7 CFR 46.43(i), provide that in 
an f.o.b. sale, the buyer assumes all risk of damage in transit not 
caused by the seller. However, as is evident from the foregoing, 
we have concluded that the damage in transit to these grapes is 
attributable to the seller-complainant here. Accordingly, and as a 
result, respondent is entitled to damages against complainant. 


The measure of respondent’s damages flowing from complain- 
ant’s breach is the difference between the value of grapes meeting 
contract requirements at destination, and the value of the grapes 
actually delivered. As a reflection of the first value, we may 
accept the f.o.b. price of $9,254, plus freight charges of $1,385.61 
to destination, or a total of $10,639.61. As a measure of the value 
of the grapes actually delivered, we will accept the proceeds 
realized and reported by respondent on its disposition of the load, 
or $5,670. The difference between these two sums, $4,969.61, 
represents respondent’s damages. Subtracting respondent’s 
damages ($4,969.61) from the f.o.b. contract price ($9,254), leaves 
a balance of $4,284.39. From this sum ($4,284.39) should be sub- 
tracted the payment already made to complainant by respondent 
($3,300.39), leaving a net balance due and owing complainant 
from respondent of $984. Respondent’s failure to pay this sum to 
complainant is in violation of section 2 of the Act, for which 
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reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $984.00 with interest thereon at 
the rate of 8 % per annum from November 1, 1973, until paid. 


Copies of this order shall be served on the parties. 


(No. 16,530) 


ANTHONY Farms, Inc. v. Foop Fair Storss, Inc. PACA Docket 
No. 2-3283. Decided June 11, 1975. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Ned Stein, Philadelphia, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), an 
order was issued on January 13, 1975, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on January 15, 1975. Respondent, on January 
20, 1975, requested an extension of time to and including March 
15, 1975, within which to file a petition for reconsideration. 
Thereafter, on January 27, 1975, an order was issued staying the 
order of January 13, 1975, pending the issuance of a further order 
in this case. 


Respondent in its petition takes exception to our order of 
January 13, 1975, on several grounds. We have reconsidered our 
order of January 13, in light of these exceptions, and find that all 
these matters were before us and were considered at the time we 
issued our order. We must also note that we have again con- 
sidered the letter from Dr. Ceponis, a research plant pathologist 
with the Department, and find nothing to indicate that his 
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opinions were made with respect to the definitions of ‘‘damage’”’ 
and ‘“‘serious damage’”’ as defined in the United States Standards 
for Grades of Lettuce (7 CFR 51.2510 et seq.). 


In our opinion, the order of January 13, 1975, is supported by 
the evidence and by the law applicable thereto. Accordingly, re- 
spondent’s petition is dismissed without prior service upon com- 
plainant. 


The order of January 13, 1975, is hereby reinstated and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,531) 


CenTRAL & SoutH AMERICAN Imports CompaNy v. West INDIES 
Foop & Importinc, Inc. PACA Docket No. 2-3351. Decided 
June 11, 1975. 


Contract — failure to prove breach of — Damages — inconclusive evidence 
of — Reparation for full contract price 


Where respondent accepted the produce in issue, failed to prove a breach of 
co tract by complainant and further presented inconclusive evidence of 
cla: med damages, the full contract price of said produce must be awarded to 
the seller. Reparation of the full contract price in the amount of $10,300.00 
is awarded complainant against respondent. 


Count-+r claim — Agent — authority of — Burden of proof — failure to sus- 
tain — Damages — failure to mitigate in a commercial reasonable manner — 
Dismissal 


Where respondent failed to sustain its burden of proof as to the claimed agency 
and damages as found herein, the counterclaim is dismissed. 


Walter S. Jennings, New York, N.Y., for complainant. 
Sillik Polayes, New York, N.Y., for respondent. 
John Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed against respondent on March 28, 
1974, complainant seeks reparation in the amount of $10,300.00 in 
connection with two shipments of plantains in foreign commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon the respondent, which failed to file an answer within 
the allotted time, and was therefore considered to be in default. 
Pursuant to a request by respondent, the proceeding was re- 
opened after default, and an extension of time to file an answer 
was granted. In its answer, respondent denied liability to com- 
plainant in the amount claimed, and asserted a counterclaim 
amount of $1,930.05. Respondent further requested an oral 
hearing. 


An oral hearing was held in New York, New York on October 
15, and November 8, 1974. Complainant was represented at the 
hearing by Mr. Walter S. Jennings of New York, New York. Re- 
spondent was represented by Mr. Sillik Polayes, of New York, 
New York. A brief, and a claim for fees and expenses were filed on 
behalf of each of the parties. 


FINDINGS OF FACT 


1. Complainant, Central and South American Imports Com- 
pany is a corporation whose address is 37 Vassar Avenue, Stand- 
ford, Connecticut. At the time of the transactions involved herein, 
complainant was licensed under the Act. 


2. Respondent, West Indies Food and Importing, Inc., is a 
corporation whose address is #3 Bronx Terminal Market, Bronx, 
New York. At the time of the transactions involved herein re- 
spondent was licensed under the Act. 


3. On or about August 7, 1973, in the course of foreign com- 
merce, complainant, by oral contract, sold to the respondent three 
shipments of plantains, delivered, at $5.30 per box. Complainant 
assumed all risk of damage and loss up to the point where the 
shipments were unloaded on the dock. 


4. On or about August 24, 1973, the first shipment arrived at 
Port Newark, New Jersey. A certain portion of the plantains in 
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the shipment were packed in elongated boxes, rather than in the 
standard boxes used for packing plantains. Respondent protested 
the existence of nonstandard boxes in the shipment, and re- 
quested that future shipments be packed only in standard 
containers. Respondent paid to complainant $5.00 per box, 
instead of the agreed upon price of $5.30 per box, which complain- 
ant accepted as full payment. 


5. On or about September 5, 1973, a second shipment of 
plantains arrived at Port Newark, New Jersey. Respondent 
accepted the shipment, a portion of which was packed in 
elongated boxes, rather than the standard container. Complain- 
ant invoiced respondent in the amount of $5,300 for the 1,000 
boxes in this shipment, none of which has been paid by respond- 
ent. 


6. On or about September 14, 1973, a third shipment of 
plantains arrived at Port Newark, New Jersey. Respondent 
accepted the shipment. Complainant invoiced respondent in the 
amount of $5,000 for the 1,000 boxes in this shipment, none of 
which has been paid by respondent. 


7. None of the shipments referred to above were federally 


inspected. 


8. On or about October 10, 1973, respondent shipped to com- 
plainant 500 boxes of plantains, pursuant to an oral contract be- 
tween Mr. Hernandez, who was associated with the complainant, 
and Mr. Organes, representing respondent. Complainant rejected 
this shipment on the grounds that no contract had been made 
with it. The shipment was thereupon returned to respondent, 
which stored it. The shipment was subsequently in part sold, and 
the remainder, on November 21, 1973, dumped due to 100% 
decay. Respondent invoiced complainant in the amount of 
$1,930.05 on this shipment, none of which has been paid. 


9. The formal complaint was filed on March 28, 1974, which 
was within nine months after the alleged causes of action herein 
accrued. The answer was filed on May 29, 1974, which was within 
nine months after the alleged cause of action asserted in the 
counterclaim accrued. 


CONCLUSIONS 


The first question presented for consideration herein is to what 
extent, if any, respondent is entitled to a reduction of contract 





1018 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 1015 


price, for shipments which it accepted on September 4, and 
September 14, 1973, due to alleged damages resulting from the 
presence of non-standard containers in the shipments. 


Having accepted the two shipments, respondent is liable for the 
full purchase price, less any provable damages. In this regard, the 
burden is on respondent to prove, by a preponderance of the evi- 
dence, that the presence of nonstandard containers in the 
shipments was a breach of the contract, and the extent to which 
respondent was thereby damaged. Dumont Packing Co. v. Albert 
Ursini, 31 A.D. 1187 (1972); Parkhill Produce Co. v. Zeidenstein 
Bros., 16 A.D. 997 (1957). 


There is no written memorandum of container specifications re- 
lating to the three shipments. Although respondent claims that it 
accepted each of the three shipments only under protest, such 
protest was not reduced to writing at the time the shipments were 
accepted. While it is clear that respondent expressed a strong 
preference for the standard container, rather than the elongated 
box, we must conclude that the preponderance of evidence does 
not support respondent’s contention that only one type of box was 
prescribed by the contract. The inclusion of a number of non- 
standard boxes in the shipments, therefore, is not considered to 


be a breach of the contract on complainant’s part. Brannen, 
Chapman & Edwards, Inc. v. Silverstreak Dist., Inc., 26 A.D. 
1210 (1967). 


Respondent, similarly, has the burden of proving that it is en- 
titled to damages based on breach of contract due to the presence 
of damaged plantains. Respondent presented testimony with 
respect to damage resulting from the alleged fact that some boxes 
were not completely filled, thereby causing container collapse, 
and further damage resulting from alleged mis-handling of con- 
tainers of non-uniform size during the unloading process. The evi- 
dence presented by the parties, with respect to the condition of 
the plantains, is highly contradictory. With respect to the first 
shipment, which respondent accepted on or about August 24, 
complainant testified that there were approximately 200 
elongated boxes, and that the plantains were in good condition. 
Respondent, on the other hand, testified that there were up to 98 
percent elongated boxes, with damage to the fruit ranging be- 
tween 20 and 50 percent, resulting in its value being diminished 
by 80 percent. Respondent paid, and complainant accepted, $5.00 
per box for his shipment rather than the contract price of $5.30 
per box. With respect to the second shipment, which respondent 
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accepted on or about September 4, 1973, complainant’s witnesses 
testified that there were less than 200 elongated boxes, and that 
the fruit was in good condition. Respondent’s witnesses testified 
that there were 80 to 90 percent elongated boxes in the shipment, 
with damage ranging between 30 and 50 percent. With respect to 
the third shipment, which respondent accepted on or about 
September 14, 1973, complainant’s witnesses testified that there 
were no elongated boxes in the shipment, whereas respondent’s 
witnesses testified that there were less than 80 % elongated boxes, 
with a damage range similar to that contained in the first two 
shipments. In view of the wide disparity of testimony by the 
parties as to the number of elongated boxes, and extent of damage 
in each shipment, the internal inconsistencies in estimates by re- 
spondent’s witnesses, and the fact that no federal inspection was 
obtained, we can reach no conclusion as to the extent of damage, 
if any. Respondent gave an arbitrary estimate of the value of the 
two unpaid for shipments at $2.00 per box. However, we have 
previously held that where a buyer accepts a shipment under 
protest, and evidence as to actual damage is inconclusive, 
arbitrary estimates by the buyer as to the extent of damage 
cannot be accepted as proof thereof and, absent other evidence, an 
award in the amount of the full contract price must be made in 
favor of the seller. Simmons and Mount, Inc. v. Elius Ruiz & Co., 
19 A.D. 1173 (1960). It is clear, that to be entitled to damages, re- 
spondent must prove (a) that complainant breached the contract, 
and (b) the extent of damage resulting from such breach. Based 
upon the evidence presented at the hearing, it must be concluded 
that respondent has not met its burden of proof in either regard. 
Respondent, therefore, is liable to complainant in the full amount 
claimed, or $10,300. Failure to pay this amount is a violation of 
section 2 of the Act for which reparation should be awarded with 
interest. 


The next question for consideration is whether or not complain- 
ant is liable to respondent for the plantains shipped to it on or 
about October 10, 1973. Although complainant denies making 
any contract with respondent for this shipment of plantains, re- 
spondent asserts that the contract was made with Mr. 
Hernandez, whom complainant clothed with all authority 
necessary to establish that he was an agent for complainant, and 
could therefore bind complainant to the contract he negotiated 
with respondent. In this regard, it is the general rule that when a 
principal, by any acts or conduct has knowingly caused or 
permitted another to appear as his agent, either generally or for a 
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particular purpose, he will be estopped to deny such agency. 
However, all elements of an estoppel must be present. There must 
be (1) a representation by the principal, (2) a reliance upon such 
representation by a third person, and (3) such representation 
must have been acted upon in good faith to the injury of such 
third person. Sunny Sally, Inc. v. Roy Burke Farmer, 23 A.D. 
268, 277 (1964), citing Tri-State Sales Agency v. Palmetto Fruit 
& Produce Company, 14 A.D. 1142. See also Paramount Citrus 
Association, Inc. v. Central Washington Produce Company, Inc., 
23 A.D. 256, 260 (1964). It is the acts and conduct of the prin- 
cipal, not the agent, that must be relied upon to show the agency, 
and the scope of agency authority. Martin Produce, Inc. v. C. 
Basil Company, Inc., 30 A.D. 836, 843 (1971), citing Nash- 
Decamp Company v. S. Albertson Company, Inc., 13 A.D. 283. 
From the record, we must conclude that complainant did shroud 
Mr. Hernandez with apparent authority in the performance of 
certain acts and functions in connection with the performance of a 
contract. However, such conduct by Mr. Hernandez, of which 
complainant had knowledge and in which it acquiesced, did not 
include binding complainant to a contract of which it had no 
knowledge, and to which it did not consent. When one deals with 
or through an agent, he assumes all risk of lack of authority in the 
agent. “{He] is not at liberty to rely on the assumption of 
authority. The burden of any necessary diligence to ascertain the 
agent’s authority rests on the party dealing with the agent’. 
Pasco County Peach Associationv. J. F. Solly and Company, 146 
F.2d 880 (4th Circuit 1945). In the instant proceeding, we must 
conclude that respondent has failed to meet its burden of proof. 
Respondent has not established, by a preponderance of the evi- 
dence, that the scope of Mr. Hernandez’ apparent authority 
included the authority to bind complainant to a contract, nor that 
respondent acted with the required necessary diligence to ascer- 
tain, or confirm, the scope of authority which Mr. Hernandez 
represented he had. Even assuming that the contract was binding 
on complainant, however, we must dismiss respondent’s counter- 
claim because it failed to mitigate damages in a commercially rea- 
sonable manner, as required by the Uniform Commercial Code, 
section 2-706. Evidence submitted by respondent shows that this 
shipment was not finally and completely disposed of until 42 days 
after it was shipped, at which time 75 boxes were dumped with 
100 % decay. 


Complainant, as the prevailing party, is entitled to an award of 
fees and expenses. We find that complainant incurred reasonable 
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fees and expenses in the amount of $1,434.20 in connection with 
the oral hearing. An award therefore, in that amount, should be 
made. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $10,300.00, with interest thereon 
at the rate of 8 % per annum from October 1, 1973, until paid; and 
further reparation in the amount of $1,434.20, as fees and 
expenses, with interest thereon at the rate of 8 % per annum from 
the date of this order, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,532) 


Burnanp & Co., Inc. v. ESSENTIAL Propuce INTERNATIONAL Corp., 
and/or GRAND PrarriE Propuce BrRoKERAGE, Inc. PACA 
Docket No. 2-3485. Decided June 11, 1975. 


Purchaser — actual — F.o.b. transaction — Diversion after purchase — Suit- 
able shipping warranty not applicable — Alleged breach of contract — 
burden of proof — failure to sustain — Reparation 


Where respondent Essential Produce International Corp., the actual purchaser 
of the tomatoes in issue, accepted said produce and failed to establish a 
breach of warranty by complainant, this respondent is liable to complainant 
for the purchase price thereof in the amount of $2,102.30 for which repara- 
tion is awarded. The complaint with respect to Grand Prairie Produce 
Brokerage is dismissed. 


Complainant pro se. 
Respondent EPIC Corp. pro se. 
Clifford E. Jackson, Little Rock, Ark., for respondent Grand Prairie Pro- 
duce Brokerage. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondents in the amount of 
$2,102.30 in connection with a transaction in foreign commerce 
involving a truckload of Mexican tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon each respondent, with each filing an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the evidence in the case is submitted 
under the shortened procedure provided in section 47.20 of the 
Rules of Practice, 7 CFR 47.20. Under this procedure, the 
pleadings of the parties, being verified, are a part of the evidence 
in the case, as is the Department’s report of investigation. In 
addition, complainant filed an opening statement, respondent 
Grand Prairie Produce Brokerage, Inc., filed an answering 
statement, and complainant filed a statement in reply. None of 
the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Burnand & Co., Inc., is a corporation whose 
address is P.O. Box 2180, Nogales, Arizona. 


2. Respondent Essential Produce International Corp., herein- 
after referred to as EPIC, is a corporation whose address is P.O. 
Box 2686, Fresno, California. At the time of the transaction 
involved herein, this respondent was licensed under the Act. 


3. Respondent Grand Prairie Brokerage, Inc., hereinafter re- 
ferred to as Grand Prairie, is a corporation whose address is P.O. 
Box 508, Stuttgart, Arkansas. At the time of the transaction 
involved herein, this respondent also was licensed under the Act. 


4. On December 17, 1973, in the course of foreign commerce, 
complainant sold to EPIC a lot of Mexican tomatoes, Lenor 
brand, in the quantities, of the sizes, and at the prices set forth 
below, f.o.b. Nogales, Arizona: 
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Quantity Size Price Price Extended 
88 Lugs 6x6 $6.40 $ 563.20 
123 Lugs 6x7 5.90 725.70 
166 Flats 5x6 4.90 813.40 
377 $2,102.30 


5. On December 18, 1973, and pursuant to the contract set 
forth above, complainant loaded 377 containers of tomatoes of the 
sizes specified in its contract with EPIC and billed the produce 
out to EPIC at Nogales, Arizona. On the same day, December 18, 
1973, complainant rendered its invoice to EPIC, showing the 
detials of the sale to EPIC as set forth herein in Finding of Fact 
No. 4. 


6. On December 18, 1973, EPIC issued a Confirmation of Pur- 
chase and Sale, showing an f.o.b. sale by complainant to Grand 
Prairie of 377 containers of Lenor brand tomatoes on December 
17, and the shipment thereof on December 18, 1973, by truck to 
Grand Prairie as receiver at Nashville, Tennessee, and Youngs- 
town, Ohio. The quantities and sizes of the containers set forth in 
the EPIC confirmation were identical to those shown in complain- 
ant’s invoice and shipping order to EPIC, but EPIC’s f.o.b. price 
on each of the contaaners was 10 cents higher than the respective 
prices in complainant’s invoice. At the bottom of EPIC’s con- 
firmation appeared the notation: ‘‘Shipper Billing EPIC and 
Protecting Their Brokerage 10c’’. An additional notation on the 
confirmation was as follows: ‘“‘Mail Invoice to EPIC’’. 


7. The tomatoes involved herein had been certified, after Fed- 
eral-s ate inspection at Nogales, Mexico, on December 18, 1973, 
as being approximately 80 % U.S. No. 1 quality, with no decay, 
and with a pulp temperature of 50° F. at 8:50 a.m. on that date. 
At Youngstown, Ohio, the tomatoes involved herein were Fed- 
erally inspected along with other commodities in the truck at 10 
a.m. on December 22, 1973. The results of that inspection, in rele- 
vant part, are as follows: 


Temperature of product: Near rear doorway: Top 44° F. Bottom 39° F. 


Condition: Lenor Brand:. . . Average 2 % soft. From 12 to 18 %, average 
15% damaged by slightly sunken discolored areas occurring over 
shoulders; 3 to 15 %, average 9 % damaged by sunburn. No decay. 


8. EPIC informed complainant by letter of the results of the 
foregoing inspection, and also informed complainant that the 
receiver in Youngstown, M-K & Sons Produce Co., was handling 
the load for the account of whom concerned. On December 24, 
1973, complainant replied to EPIC, in part as follows: 
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Received your memo letter . . . regarding shipment tomatoes sold you 
under our shipping order 9280 of 12/18. 


As you know, when we sold you these tomatoes, you did not tell us who 
they were for or where they were going. You simply bought them yourself 
and we invoiced them to you here at Nogales. We never heard of M-K & 
Sons, Youngstown, Ohio, until you phoned us to complain after their 
arrival at destination. 


Under the circumstances, and you being the purchaser at Nogales, it looks 
like the settlement will have to be made between yourselves and your 
client. 


9. No payment has been made to complainant in connection 
with this transaction. 


10. The formal complaint was filed on July 2, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the sale of 
the tomatoes herein was made jointly to EPIC and Grand Prairie. 
However, in the informal complaint filed with the Department on 
February 18, 1974, complainant states that ‘‘[ T] his shipment of 
377 tomatoes was sold to EPIC .. . f.o.b. Nogales, Arizona... At 
the time the transaction was made, there was no mention of any 
final destination or any buyer except EPIC themselves. Hence the 
shipment was made direct to EPIC. Some days later we received 
confirmation of sale. . .’’ In its letter of December 24, 1973, to 
EPIC, complainant reiterated that ‘‘[W]e sold you these 
tomatoes. [ Y ] ou did not tell us who they were for or where they 
were going. You simply bought them yourself and we invoiced 
them to you here at Nogales...’’ 


Respondent EPIC in its answer states: ‘‘To the best of the 
knowledge of the respondent, the complainant was advised this 
load of tomatoes was going to Grand Prairie Produce Brokerage, 
Inc., Nashville, Tennessee, and Youngstown, Ohio, at the time of 
purchase and also by our confirmation .. .”’ 


Respondent Grand Prairie in its answer flatly denies that it 
dealt with complainant or had any knowledge of complainant’s 
involvement in this transaction. Grand Prairie avers that it dealt 
exclusively with EPIC in this matter, acting as broker in EPIC’s 
dealing with M-K & Sons Produce. 


In reviewing the pleadings and the evidence herein, we find it 
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insufficient to establish that Grand Prairie was a purchaser, either 
jointly or singly, of these tomatoes from complainant. We con- 
clude, therefore, that the complaint as to this respondent should 
be dismissed. The circumstances as to EPIC, however, are 
another matter. While complainant’s pleading and its evidence 
are not a model of clarity and consistency, we believe that the 
record, considered as a whole, is sufficient to establish that EPIC 
was the purchaser of the goods herein, and as such, did not reveal 
to complainant either the name of its (EPIC’s) purchaser or the 
destination to which the goods would be sent after the purchase 
was made from complainant on December 17. EPIC’s answer — 
its only evidence herein — does little to shake our conviction in 
this respect, for it begins on an oddly equivocal note ( ‘‘To the best 
of the knowledge of the respondent, the complainant was advised 
this load of tomatoes was going to Grand Prairie Produce. . .” 
The emphasis is ours), and says little of substance from there on. 
For example, even if it were assumed that complainant knew or 
was told where the tomatoes were being shipped by EPIC, this 
does not necessarily mean that EPIC was not the purchaser. As to 
the information concerning the destination of the goods as shown 
in EPIC’s confirmation, complainant has testified that it did not 
receive this document until several days after shipment was 


made. In any event, we say again that we hold to the conclusion 
that EPIC was the purchaser here, and that complainant, at the 
time the sale was made to EPIC, was not aware of the destination 
to which EPIC planned to ship the goods. 


The diversion of these tomatoes by EPIC, after purchase, to its 
consignee in Youngstown, constituted an acceptance of the load 
by EPIC, A. A. Corte & Sons v. J. Lerner & Son, 14 A.D. 320, 
rendering EPIC liable to complainant for the agreed purchase 
price thereof, less provable damages sustained by EPIC as the 
result of any breach of warranty by complainant. B. G. Anderson 
Co., Inc. v. Comunale, 25 A.D. 228. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 
upon the party claiming same. Sweetheart Fruit & Melon Garden 
v. Hub City Produce, 25 A.D. 248. 


EPIC claims that the tomatoes were abnormally deteriorated 
on arrival in Youngstown, in breach of the warranty’ of suitable 
shipping condition, set forth in the Department’s regulations, 7 
CFR 46.43(i)(j). As proof of the claimed breach, EPIC points to 
the results of the Federal inspection made of these tomatoes at 
Youngstown on December 22, which are set forth in detail in our 
initial Finding of Fact No. 7. 
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EPIC’s claim of breach of warranty by complainant is without 
merit in this instance. One of the express conditions rendering the 
warranty applicable to an f.o.b. sale is an agreement between the 
parties concerning the contract destination of the goods. Since we 
have already found that complainant did not agree, or even know, 
that Youngstown was the destination of the goods at the time of 
sale to EPIC, the warranty is not applicable to this transaction. It 
follows, therefore, that no cause of action for breach of such 
warranty will lie against complainant. 


The agreed contract price of this load of tomatoes was 
$2,102.30. EPIC’s failure to pay this sum, or any part thereof, to 
complainant is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent 
Essential Produce International Corp. shall pay to complainant, 
as reparation, $2,102.30, with interest thereon at the rate of 8 % 
per annum from January 1, 1974, until paid. 


The complaint as to respondent Grand Prairie Produce Broker- 
age, Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,533) 


PATTERSON PropuceE Co., Inc. v. TERMINAL VEGETABLE Co., INc. 
PACA Docket No. 2-3374. Decided June 13, 1975. 


Delivered sale — grade requirements — Alleged breach of contract — Burden 
of proof — failure to sustain — Reparation 


Where respondent accepted the vegetables in issue and failed to sustain its 
burden of proof of a breach of contract by complainant, respondent is liable 
to complainant for the total purchase price thereof, less the amount already 
paid by respondent thereon, for a total due and owing complainant of 
$1,049.60 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
John M. Brander, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $1,049.60 in 
connection with a transaction involving a truckload of mixed 
vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying any liability in the matter. 


Since the amount in controversy does not exceed $3,000.00, the 
shortened procedure provided in the Rules of Practice, 7 CFR 
47.20, is applicable. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence as is the De- 
partment’s report of investigation. In addition, the parties were 
given an opportunity to submit further evidence in the form of 
sworn statements. Complainant did not file an opening statement 
or statement in reply. Respondent filed an answering statement 
and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Patterson Produce Co., Inc., is a corporation 
whose address is P.O. Box 1405, Plant City, Florida. 


2. Respondent, Terminal Vegetable Co., Inc. is a corporation 
whose address is Units 48-50, 4000 Orange Avenue, Cleveland, 
Ohio. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On January 3, 1974, in the course of interstate commerce 
and by oral contract, complainant contracted to sell to respondent 
one truckload of fresh, U.S. No. 1 grade, Florida mixed vege- 
tables consisting of 300 to 350 cartons of loose turnip greens at 
$4.00 per carton delivered, 250 to 275 crates of green cabbage at 
$3.25 per crate delivered, 150 cartons of loose mustard greens at 
$4.00 per carton delivered, and 100 cartons of loose collard greens, 
at $4.00 per carton delivered, payment to be made 20 days or 
sooner after arrival. The contract was negotiated by C. H. 
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Robinson Company, a broker. 


4. On January 4, 1974, from a loading point in Florida, com- 
plainant shipped 300 cartons of loose turnip greens, 237 crates of 
green cabbage, 150 cartons of loose mustard greens, and 75 
cartons of loose collard greens to respondent at Cleveland, Ohio. 
The total invoice price of the mixed vegetables shipped by com- 
plainant came to $2,870.75. 


5. The truckload of mixed vegetables arrived in Cleveland, 
Ohio, in the early morning of January 7, 1974. Respondent 
received and accepted the commodities in accordance with the 
contract. Later the same morning respondent informed the broker 
that the collard greens showed heavy soft rot. Respondent also in- 
formed the broker that they were placing the other mixed 
vegetables in their cooler. 


6. The collard greens were subjected to Federal inspection for 
condition only, on the morning of January 7, 1974, at the re- 
spondent’s store. The turnip greens and mustard greens were not 
inspected at this time. The results of the inspection were, in 
relevant part, as follows: 


Damage by yellowing ranges from 2 to 3 bunches per carton (11 to 21 %), 
average 15 %. Decay ranges from 11 to 15 bunches per carton (71 to 83 %), 
average 76 %. Bacterial Soft Rot in early stages. Remainder fresh, crisp 
and good green color. 


The temperature was not taken. The broker thereupon reported 
the inspection to complainant later the same morning and the 
parties agreed that respondent should handle the collard greens 
on consignment. Subsequently on January 11, 1974, a dumping 
certificate covering 40 cartons of the collard greens was obtained 
by respondent. 


7. Respondent notified the broker on the morning of January 
10, 1974, that the turnip greens showed damage by live aphids. 
The turnip greens and the mustard greens were subjected to Fed- 
eral inspection for condition only on the same day at respondent’s 
store. The results of this inspection were, in relevant part, as 
follows: 

Turnip green lot: from 15 to 40 %, average 26 % damage by live aphids. No 

decay. Mustard green lot: Average 2 % damage by live aphids. Average 

2% by yellowing. No decay. Each lot: Remainder fresh, crisp and good 

green color. 

The temperature was not taken. The broker reported the inspec- 
tion to complainant on the same day. Subsequently on January 
17, 1974 a dumping certificate covering 219 cartons of the turnip 





PATTERSIN PROD. CO. v. TERMINAL VEG. CO. 
Cite as 34 A.D. 1026 


greens was obtained by respondent. 


8. A formal complaint was filed on April 8, 1974, which was 
within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The mixed vegetables involved herein admittedly were accepted 
by respondent, which has paid complainant $686.40 (40c of which 
appears to have been an overpayment) of the original agreed 
contract price of $2,870.25. The total amount complainant seeks 
to recover is $1,049.60. 


Complainant gave a credit of $300.00 to respondent for the 
collard greens. The collard greens netted no gross proceeds and 
the complainant prior to the institution of this proceeding reduced 
the total agreed contract price of $2,870.25 to a new total invoice 
price of $2,570.25. 


Respondent sent complainant an accounting in which respond- 
ent credits complainant with the invoice price of $600.00 for the 
mustard greens and $770.25 for the cabbage greens, and the gross 


proceeds of its sale of the turnip greens of $239.00, the three 
credits totaling $1,609.25. From this amount respondent 
deducted in its accounting $64.50 for inspections, $821.25 for 
freight paid and $37.50 for handling salad [turnip] and collard 
greens leaving a net amount of $686.00. Respondent paid com- 
plainant $686.40. Complainant credited respondent with payment 
of $686.40 and also with the freight charge and the cost of the 
handling, and dumping certificate for the collard greens totalling 
$834.25, or a grand total of $1,520.65, which when deducted from 
the adjusted invoice price of $2,570.25 leaves a balance of 
$1,049.60 which complainant seeks to recover in this proceeding. 
This figure is made up of a balance claimed due of $961.00 on the 
$1,200.00 invoice price of the turnip greens and the following 
amounts which respondent deducted as expenses: An inspection 
fee of $16.00 in connection with the January 7, 1974 inspection of 
the collard greens; an inspection fee of $32.00, in connection with 
the inspection on January 10, 1974 of the turnip greens and 
mustard greens; a fee of $11.00 to obtain a dumping certificate on 
January 17, 1974 with respect to 219 cartons of loose turnip 
greens; and a $30.00 handling charge for handling 300 cartons of 
turnip greens at 10c per carton. 
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The contract required the mixed Florida vegetables in this 
delivered sale to be grade U.S. No. 1 upon arrival at Cleveland, 
Ohio. As the party alleging that complainant breached the con- 
tract, the burden of proving its allegation, by a proponderance of 
the evidence, rests upon respondent. 


The Department’s regulations, 7 CFR 46.43(p), provide that in 
a ‘‘delivered sale’’ the produce is to be delivered by the seller on 
board truck, at the market in which the buyer is located, free of 
any and all charges for transportation or protective service. The 
seller assumes all risk of loss and damage in transit not caused by 
the buyer. For example, a sale of ‘‘U.S. No. 1 potatoes delivered 
Chicago” means that the potatoes when tendered for delivery at 
Chicago, shall meet all the requirements of the U.S. No. 1 grade 
as to quality and condition. 


The condition of the mustard greens as indicated by the inspec- 
tion report taken three days after the date of arrival as set forth in 
Finding of Fact No. 7 indicates that they were within the 
acceptable tolerance for U.S. grade No. 1. After rendering its 
accounting and after this action was begun respondent claimed an 
allowance on the mustard greens. No allowance, however, can be 
afforded it since it is clear from the inspection after arrival that 
complainant was not in breach of contract as to the mustard 
greens. 


As proof that the turnip greens were abnormally infested by 
aphids on arrival at contract destination, in breach of the con- 
tract, respondent points to the results of the Federal inspection on 
January 10, which was three days after the turnip greens had 
arrived. The results of this inspection were also set forth in 
Finding of Fact No. 7. The condition of the turnip greens as evi- 
denced by the Federal inspection certificate indicates an 
abnormally high infestation of aphids, namely 26 percent average. 
There is, however, no indication of what the temperature was at 
the time of the inspection on January 10, 1974. There is also no 
indication of what the temperature was in the period between 
arrival and inspection. It is well known that aphids reproduce 
rapidly in warm, moist conditions. Where the conditions are such 
that the turnip greens remain fresh, crisp and good green color, 
such conditions are not necessarily adverse to a rapid aphid 
reproduction rate. Although a temperature of 50° fahrenheit or 
higher over three days would encourage rapid aphid reproduction 
the same temperature would not necessarily cause the greens to 
lose their fresh good green color. Respondent has not sustained its 
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burden of showing that at the time of arrival the turnip greens 
were abnormally infested with aphids. We conclude, therefore 
that respondent has not satisfied its burden of proving a breach of 
contract by the proponderance of the evidence. 


Having accepted the truckload of mixed vegetables, respondent 
became liable to complainant for the total purchase price, less any 
damages sustained by respondent as a result of any breach of con- 
tract by complainant. As there was no breach of contract by the 
complainant, respondent became liable for the total purchase 
price. As already indicated the amount in dispute which com- 
plainant is seeking in this proceeding is $1,049.60. In particular 
respondent is liable to pay complainant $961, the outstanding 
amount owed for the turnip greens. Respondent was not entitled 
to deduct the fee of $16.00 for the inspection of January 7, 1974, 
the $32.00 fee for the inspection of January 10, 1974, the dumping 
fee of $11.00 or the $30.00 handling charge. These charges 
totaling $89.00 are properly those of the respondent. Complainant 
is therefore entitled to reparation in the total amount of $1,049.60, 
with interest, the amount of $1,050.00 having been reduced by 40c 
because of respondent’s inadvertent overpayment. Respondent’s 
failure to pay complainant $1,049.60 is a violation of section 2 of 
the act, for which reparation should be awarded with interest. 


ORDER 


W'thin 30 days from the date of this order, respondent shall pay 
to co.nplainant, as reparation, $1,049.60, with interest thereon at 
the rute of 8 % per annum from February 1, 1974, until paid. 


Cowies of this order shall be served upon the parties. 


(No. 16,534) 


Victor Fruit Growers, Inc. v. Arr TRANSPORT SysTEms, INC. 
PACA Docket No. 2-3738. Decided June 13, 1975. 


Order for undisputed amount 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $6,635 in connec- 
tion with a transaction involving grapes shipped in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto, admitting the transaction as alleged 
but denying that respondent owes complainant the amount 
claimed in the complaint. Respondent, in effect, admitted owing 
complainant a balance of $5,900. 


It is provided in section 7(a) of the Act (7 U.S.C. 499g), in part, 
as follows: 

. . If, after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a portion of 
the amount claimed in the complaint as damages, the Secretary . . . may 
issue an order directing the respondent to pay to the complainant the 
undisputed amount on or before the date fixed in the order... . 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$5,900. Payment of this amount shall be made within thirty days 
from the date of this order, with interest thereon at the rate of 8 % 
per annum from October 1, 1974, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 16,535) 


Six L’s Packinc Company, Inc. v. BLue IsLanp, Inc. PACA 
Docket No. 2-3660. Decided June 18, 1975. 


Order denying motion to reopen after default 


This order is issued in accordance with the facts and circumstances set forth 
herein. 
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Complainant pro se. 
Respondent pro se. 
Emory E. Tamplin, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding, under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a timely 
complaint was filed by the complainant and was served upon re- 
spondent. Respondent failed to file an answer within the time 
allowed and was, therefore, deemed to be in default. Prior to the 
issuance of a default order, respondent filed on March 24, 1975, a 
petition to reopen after default. No proposed answer was filed 
with this petition, and respondent was therefore accorded 10 days 
from May 1, 1975, within which to file a proposed answer. Re- 
spondent was informed that if it failed to file a proposed answer 
within the 10 days allowed, a default order would be issued 
against it in favor of complainant without further proceedings. 
Subsequently, respondent has failed to file such answer. 
Accordingly, respondent’s motion to reopen after default is 
denied. The issuance of an order without further procedure is 
appropriate pursuant to Section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 


Complainant Six L’s Packing Company, Inc., is a corporation 
whose address is P.O. Box 1987, Hollywood, Florida. Respond- 
ent, Blue Island, Inc., is a corporation whose address is P.O. Box 
167, Pompano Beach, Florida. Respondent was licensed or sub- 
ject to license under the Act at the time of the transactions 
involved herein. 


The facts alleged in the formal complaint are hereby adopted as 
the findings of fact of this Order and constitute violations by re- 
spondent of section 2 of the Act. Accordingly, within 30 days 
from the date of this Order, respondent shall pay to complainant, 
as reparation, $3,495, with interest thereon at the rate of 8 percent 
per annum from July 1, 1974, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 16,536) 


In re Davita Distrisutinc Co., Inc. PACA Docket No. 2-3624. 
Decided June 21, 1975. 


Wilful, flagrant and repeated violations — failure to pay promptly and in 
full — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for perishable agricultural commodities as 
found herein, the facts and circumstances of such violations shall be pub- 
lished. 


John S. Donnaud, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on February 13, 1975, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent purchased, received, and accepted 
58 lots of vegetables, all being perishable agricultural commodi- 
ties in interstate commerce, from 9 sellers, but failed to make full 
payment promptly of the agreed purchase prices to the sellers in 
the aggregate amount of $14,253.45. 


A copy of the Complaint was mailed Certified Mail-Return 
Receipt Requested to respondent whose last known mail address 
is in care of Mr. Nick Davila, 236 Lorita Drive, San Antonio, 
Texas 78214, and was delivered to said address on February 19, 
1975, as evidenced by the Return Receipt signed by Nick Davila, 
Davila Distributing Co., Inc., and filed in the official record in the 
Hearing Clerk’s office. The time for answer having run, and upon 
the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further 
investigation or hearing, pursuant to section 47.30(c) of the Rules 
of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Davila Distributing Co., Inc., is a Texas 
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corporation whose last known mail address is in care of Mr. Nick 
Davila, 236 Lorita Drive, San Antonio, Texas 78214. 


2. Pursuant to the licensing provisions of the Act, license No. 
710608 was issued to respondent on November 3, 1970. The 
license was renewed annually to November 3, 1974; however, it 
was suspended automatically at close of business on June 21, 
1974, when respondent failed to satisfy reparation award issued in 
PACA Docket No. 2-3347. The license terminated on November 3, 
1974, when respondent failed to pay the required annual renewal 
fee. 


3. As set forth more fully in the Complaint, during the period 
August 1973, through January 1974, respondent purchased, 
received in interstate commerce and accepted without complaint 
58 lots of vegetables, all being perishable agricultural commodi- 
ties, from 9 sellers but failed to make full payment promptly of the 
agreed purchase prices to the sellers of $14,253.45. 


4. Each of the sellers listed in paragraph 3 of the Complaint 
filed formal reparation complaints against respondent. As a result 
the Judicial Officer issued reparation awards against respondent 
as set forth below: 


PACA 
Selier Docket No. Date Issued Amount 
Cal-Cel Marketing, 2-3394 June 25, 1974 $2,102.75 
Inc., Oxnard, Ca. (33 A.D. 888) 
Cimino Vessey 2-3476 September 13, 1974 246.00 
Foods, Inc., Se )  —— 
Hollister, Ca. 
Merit Packing Co. 2-3461 September 5, 1974 362.45 
Salinas, Ca. Ge AD...) 
Bud Antle, Inc. 2-3477 September 13, 1974 888.95 
Salinas, Ca. (338 A.D. —.._...) 
Basin Produce Co., 2-3475 September 13, 1974 2,118.75 
Inc., Moses Lake, (33 A.D. 
Wa. 
Muir-Roberts Co., 2-3366 June 6, 1974 2,260.00 
Inc., Salt Lake (33 A.D. 886) 
City, Utah 
William B. Hubbard 2-3347 May 17, 1974 1,318.75 
Glendale, Arizona (33 A.D. 735) 
Marshal Produce 2-3365 June 5, 1974 986.25 
Co., Inc., Monte (33 A.D. 885) 
Vista, Co. 
Veg-Pak, Inc. 2-3402 July 2, 1974 3,969.55 
San Antonio, Tex. (33 A.D. 969) 


ws) 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 58 transactions, as set forth in Finding of Fact 3 
and paragraph 3 of the Complaint, constitutes wilful, repeated, 
and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 


Respondent has committed wilful, repeated and flagrant viola- 
tions of section 2 of the Perishable Agricultural Commodities Act 
(7 U.S.C. 499b). 


The facts and circumstances as set forth herein shall be pub- 
lished. 


This Order shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,537) 


Joun MANNING AND Co., Inc. v. Bass AND SwaGcGeErTy, and/or 
GERALD F. Covineton, d/b/a JERRY CovINGTON BROKERAGE 
Co. PACA Docket No. 2-3406. Decided June 23, 1975. 


Broker — payments to not relieving liability to seller — Invoice prices — 
failure to remit — Notice of payments to broker untimely — Reparation 


Where respondent Bass and Swaggerty received and accepted the tomatoes in 
issue and failed to give complainant timely notice that payments therefor 
were being made to broker respondent Covington who failed to remit the in- 
voice price of the tomatoes received to complainant, respondents Bass and 
Swaggerty and Gerald F. Covington are jointly and severally liable to com- 
plainant for said price in the amount of $2,368.00. Reparation in such 
amount is awarded complainant against said respondents. Additional 
reparation in the amount of $10.00 is awarded complainant against respond- 
ent Bass and Swaggerty. 


*The Decision and Order became final June 21, 1975. —Ed. 
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John R. Catlin, Newport Beach, CA, representing complainant. 
Respondents pro se. 
M. Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $2,810, which amount 
is alleged to be due complainant in connection with the sale, in 
interstate commerce, of two lots of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent, 
Bass and Swaggerty filed an answer thereto denying liability to 
complainant. Respondent, Gerald F. Covington did not file an 
answer to the complaint. 


Since the amount of the damages alleged in the formal com- 
plaint did not exceed $3,000, the shortened procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. Pursuant to such procedure, the parties 
were given an opportunity to submit further evidence in the form 
of sworn statements; however, none of the parties did so. None of 
the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Manning and Co., Inc. is a corporation 
whose address is P.O. Box 4668, Saticoi, California. 


2. Respondent, Bass and Swaggerty is a partnership composed 
of Raymond D. Bass, Lee A. Swaggerty, Horace E. Bass, 
Richard L. Bass and Dennis L. Bass whose address is Box 1304, 
Daytona Beach, Florida. At the time of the transactions involved 
herein, this respondent was licensed under the Act. 


3. Respondent, Gerald F. Covington is an individual doing 
business as Jerry Covington Brokerage Co., whose address is 
2090 Dayan Way, Maitland, Florida. At the time of the trans- 
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actions involved herein, this respondent was licensed under the 
Act. 


4. On or about October 6 and 24, 1973, in the course of inter- 
state commerce, complainant sold and shipped to respondent, 
Bass and Swaggerty, two lots of tomatoes. On the first lot of 
tomatoes shipped on about October 6, complainant invoiced re- 
spondent for 400 lugs at an agreed price of $3 per lug and on the 
second lot, shipped on or about October 24, 1973, complainant 
invoiced respondent for 400 lugs at an agreed price of $4 per lug. 
Complainant invoiced respondent on each load for an additional 
$5 for a Ryan recorder. Both lots were shipped f.o.b. Saticoi, 
California. 


5. The sales involved herein were negotiated by respondent, 
Jerry Covington Brokerage Co. No memoranda of sale were issued 
in connection with these transactions. 


6. On or about October 8, 1973, respondent, Bass and 
Swaggerty, received 336 lugs of tomatoes from complainant. On 
October 30, 1973, respondent Bass and Swaggerty, paid respond- 
ent Covington, $1,008 in connection with this shipment. 


7. On or about October 28, 1973, respondent Bass and 
Swaggerty, received 340 lugs of tomatoes from complainant. Bass 
and Swaggerty paid, on November 8, 1973, to respondent 
Covington, $1,360 in connection with this shipment. 


8. Complainant has received no money in connection with these 
transactions. 


9. A formal complaint was received by the Department on 
February 27, 1974, which was within 9 months after the causes of 
action herein accrued. 


CONCLUSIONS 


In its answer to the allegations of the complaint, respondent 
Bass and Swaggerty admits receiving and accepting the tomatoes 
contracted for but provides evidence that the quantities received 
in each shipment were less than the quantity invoiced. This evi- 
dence shows that the October 6, 1973 shipment contained only 336 
lugs and that the October 24, 1973 shipment contained only 340 
lugs. Complainant did not refute this evidence. Bass and 
Swaggerty further alleges that it paid respondent Covington, the 
broker, for each shipment. In support of the latter contention, 
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Bass and Swaggerty submitted checks in the amount of $1,008 
and $1,360 made out to “Jerry Covington Brokerage Co.’’ These 
checks showed that payment was made to Covington for the 
tomatoes involved herein. 


The record shows that the tomatoes were shipped by complain- 
ant on October 6 and October 24, 1973. Respondent Bass and 
Swaggerty alleges that by check dated October 30, and November 
8, 1973, it paid respondent Covington for these tomatoes. 
However, Bass and Swaggerty’s payment to co-respondent 
Covington did not relieve it of its liability to complainant. Bass 
and Swaggerty in its answer asserts that on a prior shipment of 
October 4, 1973, it paid Covington and notified complainant of 
this fact. Bass and Swaggerty asks why, if complainant did not 
wish for Covington to act as its collector, it was not notified 
immediately by complainant. However, the evidence submitted 
by Bass and Swaggerty shows that the check in payment for the 
October 4 shipment was not made out until October 30, the same 
time as the check which was sent in payment for the October 6 
shipment. Thus it is clear that complainant could not have 
received notice that payment was being made to Covington on the 
October 6 shipment in time to register an objection, and further 
since Bass and Swaggerty nowhere state when the notice of 
payment to Covington was mailed to complainant, it is not proved 
that complainant received such notice in time to object to Bass 
and Swaggerty’s payment to Covington before payment was 
made for the second shipment. The evidence shows that Bass and 
Sv aggerty were promptly invoiced on the two shipments in 
question by complainant and chose to ignore such invoices. We 
therefore find that respondent, Bass and Swaggerty, is liable to 
complainant for the invoice price of the tomatoes received or 336 
lug ; at $3 per lug for the tomatoes received October 8, 1973 and 
340 lugs at $4 per lug for the tomatoes received October 28, or a 
total of $2,368. Respondent Bass and Swaggerty was also 
invoiced for a total of $10 for Ryan recorders, and has offered no 
evidence to show that it is not liable to complainant for such 
amount. An additional award in the amount of $10 should 
therefore be made to complainant from this respondent. Respond- 
ent Bass and Swaggerty’s failure to pay these amounts is a viola- 
tion of section 2 of the Act for which reparation should be awarded 
with interest. 


With respect to respondent, Gerald F. Covington d/b/a Jerry 
Covington Brokerage Co., the evidence before us clearly indicates 
that he did, in fact, receive payments for the tomatoes shipped by 
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complainant and has failed to remit said funds. Respondent 
Covington’s failure to remit to complainant the $2,368 received 
from Bass and Swaggerty is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent, 
Bass and Swaggerty and Gerald F. Covington shall pay to com- 
plainant, jointly and severally, as reparation $2,368, with interest 
thereon at the rate of 8 percent per annum from December 1, 1973, 
until paid. 


Within 30 days from the date of this order, respondent, Bass 
and Swaggerty shall pay to complainant, as reparation $10, with 
interest thereon at the rate of 8 percent per annum from December 
1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,538) 


In re Dix Snack Foops, Inc. PACA Docket No. 2-3537. Decided 
May 24, 1975. 


Purchase prices — failure to pay promptly and in full — wilfull, flagrant and 
repeated violations — Publication of facts 


Where respondent failed to pay promptly and in full for 60 lots of perishable 
agricultural commodities as found herein, respondent wilfully, flagrantly 
and repeatedly violated the Act. The facts and circumstances of such 
violations shall be published. 


Emory E. Tamplin, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on November 14, 1974, by the 
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Director, Fruit and Vegetable Division, Agricultural Marketing 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the Complaint that respond- 
ent purchased, received in interstate commerce, and accepted 60 
lots of potatoes, a perishable agricultural commodity, from 7 
sellers, but failed to make full payment promptly of the agreed 
purchase prices to the sellers in the amount of $98,679.48. 


A copy of the Complaint was served upon respondent on 
November 19, 1974, which Complaint has not been answered. The 
time for the filing of an answer having run, and upon the motion 
of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investiga- 
tion or hearing, pursuant to Section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Dixie Snack Foods, Inc., is a Georgia corpora- 
tion, whose last known mail address is care of Mr. John C. Kyle, 
Jr., 1699 Arrowhead Trail N.E., Atlanta, Georgia 30329. 


2. Pursuant to the licensing provisions of the Act, license No. 
701424 was issued to respondent on April 17, 1970, and was re- 
newed annually through 1973. However, following the filing of a 
Petition in Bankruptcy in the United States District Court for the 
Northern District of Georgia, Case No. 77904 on or about May 14, 
1973, this license was terminated automatically on June 19, 1973, 
pursuant to the provisions of Section 4(a) of the Act (7 U.S.C. 
499d(a)), when the court confirmed respondent’s plan of arrange- 
ment under Chapter XI of the Bankruptcy Act. 


3. As set forth more fully in the Complaint, during the period 
September, 1969 through May, 1973, respondent purchased, re- 
ceived in interstate commerce, and accepted 60 lots of potatoes, a 
perishable agricultural commodity, from 7 sellers, but failed to 
make full payment promptly of the agreed purchase prices, 
totaling $98,679.48. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 60 transactions as set forth in paragraph 3 of the 
Complaint constitute willful, flagrant, and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), for which this Order below is 
issued. 
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ORDER 


A finding is made that respondent has committed willful, 
flagrant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above shall be 
published. 


This Order shall take effect on the 11th day after this decision 
becomes final.* 


Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within thirty days 
after service as provided in Sections 47.37 and 47.39 of the 
amended Rules of Practice (7 CFR 47.37 and 49.39; 38 F.R. 
30444). 


Copies hereof shall be served upon the parties. 


(No. 16,539) 


In re AMERICAN KiTCHEN Foops, Inc. PACA Docket No. 2-3754. 
Decided May 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for vio- 
lating the Act in failing to pay promptly and in full for perishable agri- 
cultural commodities purchased and received in commerce, as found herein. 
Respondent’s license under the Act is suspended for a period of 50 days. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on May 29, 1975 by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 


*The Decision and Order became final May 24, 1975. —Ed. 





AMERICAN KITCHEN FOODS 1043 
Cite as 34 A.D. 1042 


United States Department of Agriculture. It is alleged in the 
Complaint that respondent, acting as a dealer, purchased from 
five sellers 160 lots of potatoes, a perishable agricultural com- 
modity, and received and accepted such potatoes in interstate 
commerce, but failed to make full payment promptly of the agreed 
purchased prices, totalling $95,225.19. Full payment with respect 
to such transactions was made between one and 14 months late. 


A copy of the Complaint was served on respondent, and on May 
29, 1975, respondent filed an Answer in which it admitted the 
allegations of violations, waived oral hearing, waived the right of 
appeal, waived oral argument before the Secretary, waived the 
provisions of section 10 of the Act with respect to 10 days notice 
before an Order can take effect, waived the provisions of section 
47.37 of the Rules of Practice (7 CFR 47.37) with respect to a 35- 
day waiting period before an Initial Decision becomes final, and 
requested that the Initial Decision of the Administrative Law 
Judge become final upon its issuance. Respondent further 
consented to the issuance of a final order containing findings of 
fact and conclusions based on the allegations of the Complaint, 
and suspending its license for 50 days, beginning May 31, 1975. 
Complainant has consented to the issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, American Kitchen Foods, Inc., is a corporation 
licensed to do business under the laws of the State of Maine, 
whose mail address is c/o Walter S. Sage, 208 Main Street, Fort 
Fairfield, Maine 04742. 


2. Pursuant to the licensing provisions of the Act license No. 
731399 was issued to respondent on May 15, 1973, has been re- 
newed annually, presently is in effect, and next is subject to 
renewal on or before May 15, 1976. 


3. During the period January 1974 through February 1975, re- 
spondent, acting as a dealer, purchased from five sellers 160 lots 
of potatoes, a perishable agricultural commodity, received and 
accepted such lots in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices totalling 
$95,225.19. Full payment with respect to such transactions was 
made between one and 14 months late. 


4. Respondent has consented to the issuance of an Order 
suspending its license for 50 days, commencing May 31, 1975. 
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CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
for perishable agricultural commodities in the 160 transactions 
described in paragraph 3 of the ‘Findings of Fact’’, constitute 
wilful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. 499b). 


Respondent has requested that the Initial Decision become final 
on its issuance, and has consented to an Order suspending its 
license for 50 days, commencing May 31, 1975. Complainant has 
consented to the issuance of such an Order. An Order to that 
effect should be issued. 


ORDER 
Respondent’s license is suspended for 50 days, commencing 
May 31, 1975. 


This Decision and Order shall become final immediately upon its 
issuance. 


Copies hereof shall be served on the parties. 


(No. 16,540) 


In re Potato Service, Inc. PACA Docket No. 2-3753. Decided 
May 30, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for vio- 
lating the Act in failing to make full payment promptly for 393 lots of 
potatoes as found herein. Respondent’s license is suspended for a period of 
50 days, as stated in the Order herein. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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instituted by a complaint filed on May 29, 1975, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
Complaint that respondent, acting as a dealer, purchased from 18 
sellers 393 lots of potatoes, a perishable agricultural commodity, 
and received and accepted such potatoes in interstate commerce, 
but failed to make full payment promptly of the agreed purchase 
prices, totaling $301,752.07. Full payment with respect to these 
transactions was made between one and six months late. 


A copy of the Complaint was served on the respondent, and on 
May 29, 1975, respondent filed an Answer in which it admitted 
the allegations of violations, waived oral hearing, waived the right 
of appeal, waived oral argument before the Secretary, waived the 
provisions of section 10 of the Act with respect to 10 days notice 
before an order can take effect, waived the provisions of section 
47.37 of the Rules of Practice (7 CFR 47.37) with respect to a 35 
day waiting period before an-Initial Decision becomes final, and 
requested that the Initial Decision of the Administrative Law 
Judge become final upon its issuance. Respondent further 
consented to the issuance of a final order containing findings of 
fact and conclusions based on the allegations of the Complaint, 


and suspending its license for 50 days, beginning May 31, 1975. 
Complainant has consented to the issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, Potato Service, Inc., is a corporation licensed 
to do business under the laws of the State of Maine, whose mail 
address is c/o Walter S. Sage, 208 Main Street, Fort Fairfield, 
Maine 04742. 


2. Pursuant to the licensing provisions of the Act License No. 
680125 was issued to respondent on July 24, 1967, has been 
renewed annually, presently is in effect, and next is subject to re- 
newal on or before July 24 ,1975. 


3. During the period August, 1974 through March, 1975, re- 
spondent, acting as a dealer, purchased from 18 growers 393 lots 
of potatoes, a perishable agricultural commodity, received and 
accepted such lots in interstate commerce, but failed to make 
full payment promptly of the agreed purchase prices totaling 
$301,752.07. Full payment with respect to such transactions was 
made between 1 and 6 months late. 
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4. Respondent has consented to the issuance of an Order 
suspending its license for 50 days, commencing May 31, 1975. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
for perishable agricultural commodities in the 393 transactions 
described in paragraph 3 of the “Findings of Fact’’, constitute 
wilful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. 499(b)). 


Respondent has requested that the Initial Decision become final 
on its issuance, and has consented to an Order suspending its 
license for 50 days, commencing May 31, 1975. The Complainant 
has consented to the issuance of such an Order. An Order to that 
effect should be issued. 


ORDER 


Respondent’s license is suspended for 50 days, commencing 
May 31, 1975. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,541) 


In re Epwin B. Sosiscnu, Inc. PACA Docket No. 2-3616. Decided 
May 30, 1975. 


Purchase prices — failure to pay promptly and in full — wilful, flagrant and 
repeated violations — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for 115 lots of onions purchased and received in 
commerce as found herein, the facts and circumstances of such violations 
shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on February 6, 1975, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that the respondent purchased and accepted 115 
lots of onions, a perishable agricultural commodity, in interstate 
commerce from 11 sellers, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, to the 
sellers in the total amount of $312,425.40. 


A copy of the complaint was served upon respondent on 
February 10, 1975, which complaint has not been answered. The 
time for filing an answer having expired and upon the motion of 
the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further procedure or hearing, 
pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Edwin B. Sobiech, Inc., is a New York corpo- 
ration whose last known mail address is Box 206, Pine Island, 
New York 10969. 


2. Pursuant to the licensing provisions of the Act, license No. 
207053 was issued to respondent on January 28, 1965. This license 
has been renewed annually, but terminated on January 28, 1975, 
when respondent failed to renew it. 


3. As set forth more fully in the complaint, during the period of 
December 1973 through May 1974, respondent purchased and 
accepted 115 lots of onions from 11 sellers in interstate commerce, 
but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, totaling $312,425.40. 


4. By notice in writing dated October 29, 1974, respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with re- 
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spect to the 115 transactions, as set forth in paragraph 3 of the 
complaint, constitute repeated and flagrant violations of Section 2 
of the Act (7 U.S.C. 499b) for which the order below is issued. 


ORDER 


A finding is made that respondent has committed repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. 499b) and the 
facts and circumstances set forth above shall be published. 


This order shall become final on the 35th day after service 
hereof. 


This order shall take effect on the 11th day after the decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


REMOVAL OF STAY ORDER 
(No. 16,542) 


In re Devita Fruit Co. PACA Docket No. 2-2204. In order 


issued June 10, 1975, by Donald A. Campbell, Judicial 
Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 16,543) 


BoRSELLINO AND FERLISI GRAPE Co. v. Decor Fruit SALEs. PACA 


Docket No. 2-3265. In order issued June 13, 1975, by Donald 
A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,544) 
Davin ScHOEPPE v. FRESH Foops, Inc. PACA Docket No. 2-3470. 


In order issued June 5, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


*The Decision and Order became final May 30, 1975. — Ed. 
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(No. 16,545) 


TripLe E. Propuce Corp. v. Ext Dorapo Sates, Inc., and/or 
Foop Fair Stores, Inc., a/k/a Wipe Wortp Propuce Co. 
PACA Docket No. 2-3596. In order issued June 23, 1975, by 
Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 
(No. 16,546) 

A. C. Carpenter, Inc. v. Nu-Way Foop Propucts, Inc. PACA 
Docket No. 2-3741. Reparation of $10,888.38 with 8 percent 
interest from September 1, 1974, awarded complainant a- 
gainst respondent in order issued June 5, 1975, by Donald 
A. Campbell, Judicial Officer. 

(No. 16,547) 


ArtTHuR P. Gumz Farms v. Farm To Market, Inc. PACA Docket 
No. 2-3742. Reparation of $2,160.00 with 8 percent interest 


from November 1, 1974, awarded complainant against re- 
spondent in order issued June 5, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,548) 


Oxray Propuce Co. v. Farm To Market, Inc. PACA Docket No. 
2-3743. Reparation of $4,519.00 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued June 5, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,549) 


A. E. ALBert & Sons, Inc., THE v. Moyers Potato Cuips. PACA 
Docket No. 2-3740. Reparation of $1,500.00 with 8 percent 
interest from June 1, 1974, awarded complainant against re- 
spondent in order issued June 6, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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J.C. Watson Co. v. Happy VALLEY Farms. PACA Docket No. 2- 
3745. Reparation of $20,182.01 with 8 percent interest from 
November 1, 1974, awarded complainant against respondent 


in order issued June 6, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 16,551) 


Rospert E. Harvey, Jr. Propuce v. Bert P. Castitte. PACA 
Docket No. 2-3746. Reparation of $1,854.43 with 8 percent 
interest from July 1, 1974, awarded complainant against re- 


spondent in order issued June 6, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,552) 


HaNkK’s Propuce v. Happy VALLEY Farms. PACA Docket No. 2- 
3744. Reparation of $3,043.95 with 8 percent interest from 
April 1, 1974, awarded complainant against respondent in 


order issued June 16, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,553) 


Martin Propuce Company, Inc. v. Diamonpn C. Inc. PACA Docket 
No. 2-3758. Reparation of $1,997.50 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 


spondent in order issued June 16, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,554) 


VALLEY Avocapo SA.gs, Inc. v. JAIME AGUILAR Propuce. PACA 
Docket No. 2-3747. Reparation of $11,180.89 with 8 percent 
interest from June 1, 1974, awarded complainant against re- 


spondent in order issued June 16, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,555) 


Bup AnTLE, Inc. v. MAurEe Sott Company. PACA Docket No. 2- 
3760. Reparation of $16,954.05 with 8 percent interest from 
December 1, 1974, awarded complainant against respondent 
in order issued June 17, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 16,556) 


Crown SAEs Company, Inc. v. Etizonpo BrotHers Propuce, Inc. 
PACA Docket No. 2-3762. Reparation of $4,003.90 with 8 
percent interest from December 1, 1974, awarded complain- 
ant against respondent in order issued June 17, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,557) 


M & R Company v. Maure Sott Company. PACA Docket No. 2- 
3759. Reparation of $1,360.80 with 8 percent interest from 


November 1, 1974, awarded complainant against respond- 
ent in order issued June 17, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,558) 


Senini Arizona, Inc. v. Et1zonpo Brotuers Propuce, Inc. PACA 
Docket No. 2-3763. Reparation of $1,614.50 with 8 percent 
interest from April 1, 1974, awarded complainant against re- 
spondent in order issued June 17, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,559) 


Fort Myers Packers v. Buus IsLtanp, Inc. PACA Docket No. 2- 
3768. Reparation of $2,654.00 with 8 percent interest from 
August 1, 1974, awarded complainant against respondent in 
order issued June 19, 1975, by Donald A. Campbell, Judicial 
Officer. 
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(No. 16,560) 


INTERNATIONAL FROZEN Foops, Inc. v. SquirE Foop DistrisuTors, 
Inc. PACA Docket No. 2-3756. Reparation of $1,713.30 with 
8 percent interest from September 1, 1974, awarded com- 
plainant against respondent in order issued June 19, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,561) 


ARD FROZEN Foops CorRPORATIVE UV. SQUIRE Foop DistrRIBUTORsS, 
Inc. PACA Docket No. 2-3755. Reparation of $1,237.50 with 
8 percent interest from November 1, 1974, awarded complain- 
ant against respondent in order issued June 19, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,562) 


Potato Sates, Inc. v. Diamonp C. Inc. PACA Docket No. 2- 
3757. Reparation of $1,207.50 with 8 percent interest from 


December 1, 1974, awarded complainant against respondent 
in order issued June 19, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,563) 


Basin Propuce Co., Inc. v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3772. Reparation of $4,795.83 with 8 percent 
interest from February 1, 1975, awarded complainant against 
respondent in order issued June 20, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,564) 


R. F. Tapert Fruit & Cotp StoraceE v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3770. Reparation of $900.00 with 
8 percent interest from December 1, 1974, awarded com- 
plainant against respondent in order issued June 20, 1975, 
by Donald A. Campbell, Judicial Officer. 
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(No. 16,565) 


WASHINGTON Fruit & Propuce Company v. ELizonpo Bros. Pro- 
pucE, Inc. PACA Docket No. 2-3771. Reparation of $687.50 
with 8 percent interest from February 1, 1975, awarded com- 
plainant against respondent in order issued June 20, 1975, by 


Donald A. Campbell, Judicial Officer. 


(No. 16,566) 


YAKIMA Fruit & Cotp StoraGe Co. v. Evizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3773. Reparation of $2,063.75 with 
8 percent interest from March 1, 1975, awarded complainant 
in order issued June 20, 1975, by Donald A. Campbell, 


Judicial Officer. 
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